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ABSTRACT

AN INSTITUTIONAL PERSPECTIVE ON TURKISH NATURAL GAS MARKET REFORM

Dastan, Seyit Ali
Ph.D., The Department of Political Science and Public Administration

Supervisor: Assoc. Prof. Dr. Gamze ASCIOGLU OZ

July 2021, 274 Pages

Turkey has liberalized its natural gas market two decades ago and this thesis
analyzed the targets and achievements of the Turkish natural gas market
liberalization process basing on the tenets of institutional theories. At the center of
the reform lies privatization or franchising gas market activities to private
companies, transfer of import contracts, and separation of business chains,
unbundling of incumbent companies and setting market share limits. These
elements merit the application of institutional theories with their focus on
transaction cost economics, conduits of rent-seeking, embeddedness in informal
rules, and the role of public organizations. The thesis gets to the point that reform
objectives have not yet been achieved even two decades after the reform. While
there are some improvements in terms of security of supply, the objective of a
competitive market was by no means achieved. As the thesis unveils, the reforms in
the natural gas market and the liberalization efforts have merit. However, in many
cases, the foundational objectives of the reform are not maintained. The failure of
Turkish natural gas market reform is evidenced by the incomplete unbundling,

problems concerning import licensing and network tariffs, non-market motives in



natural gas pricing and investment policies, lack of regulatory commitment and
administrative capabilities as well as inefficient sharing of responsibilities among

the public authorities.

Keywords: Natural Gas Market, Market Reform, Liberalization, Institutional Theories, New

Institutional Economics



0z

TURKIYE DOGAL GAZ PiYASASI REFORMU UZERINE KURUMSAL BiR PERSPEKTIF

DASTAN, Seyit Ali
Doktora, Siyaset Bilimi ve Kamu Yonetimi Bolimii

Tez Yéneticisi: Assoc. Prof. Dr. Gamze ASCIOGLU 0z

Temmuz 2021, 274 Sayfa

Tez kurumsal teorilerin ilkelerine dayanarak 20 yil 6énce baslayan Turk dogal gaz
piyasasi serbestlestirme sirecinin hedeflerini ve kazanimlarini analiz etmektedir.
Reformun merkezinde gaz piyasasi faaliyetlerinin 6zellestirilmesi veya 0zel sirketlere
acilmasi, ithalat sozlesmelerinin devri, sunulan hizmetlerin farkli is dallarina
ayrilmasi, sirketlerin ayristirilmasi  ve pazar payl sinirlarinin - belirlenmesi
bulunmaktadir. Sayilan hususlar agisindan kurumsal teoriler faydali perspektifler
sunabilmekte olup bunlar tezin kapsaminda islem maliyetleri ve rant arama
yollarinin ortaya c¢ikmasi, gayri resmi kurumlarin 6nemi ve kamu kuruluslarinin
rollint icermektedir. Tez, reform hedeflerine reformdan yirmi yil sonra bile heniiz
ulasilamadigini tespit etmistir. Arz glvenligi acisindan bazi iyilestirmeler olsa da,
rekabetci bir piyasa hedefine hicbir sekilde ulasilamamistir. Yapilan analiz
cercevesinde dogalgaz piyasasindaki reform ve serbestlesme cabalarinin bir
gereklilik sonucu oldugu anlasilmaktadir. Bununla birlikte, pek c¢ok anlamda

reformun kurucu hedeflerinin disina cikilmistir. Dogal Gaz piyasasi reformunun

vi



basarisiz olmasinin nedenleri arasinda tamamlanmayan ayristirma hedefleri, ithalat
lisanslari ve sebeke tarifelerindeki sorunlar, diizenleyici istikrari ve idari yeteneklerin
eksik olusu ve kamu kurumlari arasindaki rollerin etkili bir sekilde paylasilamamasi

hususlari bulunmaktadir.

Anahtar Kelimeler: Dogal Gaz Piyasasi, Piyasa Reformu, Serbestlestirme, Kurumsal

Teoriler, Yeni Kurumsal Ekonomi
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CHAPTER 1

INTRODUCTION

This thesis research addresses the Turkish natural gas market reform initiated
almost two decades ago. It mainly investigates the progress of reform through the
lenses of institutional theory. In this respect, the research provides three essential
contributions: showing failures of the reform process after two decades, discussing
the root causes of these failures from an institutional perspective, and analyzing the

merits of diagnosis and prescriptions of institutional theories in policy reforms.

The issue is worth studying since natural gas has become a major primary energy
source over recent decades. The International Energy Agency has already noted
(2011) that the globe is entering the “golden era of natural gas” which is forecasted
to replace oil over this century. In the cycles of energy transitions starting from
wood to coal in the 19t century and to oil in the 20t century, natural gas appears
to be the fuel of the 20t century as the demand and supply dynamics show. Natural
gas will be produced in greater amounts thanks to the developing extraction and
fraction technologies and shipped in larger quantities with the construction of
cheaper LNG terminals and the rise of floating LNG terminal technologies. On the
demand side, gas is preferable as it leads to lower carbon emissions compared to
coal and oil; and nuclear projects are now phasing out after the Fukushima disaster
in 2004. Besides, natural gas-fired power plants are more reliable than renewable
plants which are dependent on climatic variations like wind, sun, rain, or wave. One
should also add the flexibility, affordability, and cleanness of natural gas for heating

purposes that make it preferable for households.



The rise of natural gas as the prime source of energy is also valid in Turkey. Despite
negligible indigenous production and heavy dependence (%99) on imported gas,
consumption has been increasing in the last two decades. Apart from the over-
mentioned advantages of natural gas, in the Turkish case, it should also be added
that the gas consumption trend was largely started together with the construction
of power plants in the 1980s with early schemes of public-private partnerships.
Today gas consumption has risen from nil to almost 50 billion cubic meters in
around three decades (EPDK, 2019) and Turkey became one of the biggest gas
consumers and importer countries in the world

(https://www.bp.com/en/global/corporate/energy-economics/statistical-review-of-

world-energy.html). Considering the average consumer gas prices (check for

instance: https://portal.enerya.com.tr/DogalGazBirimFiyatlari/index.xhtml?city=07)

in Turkey, the annual trade volume of the gas appears over 100 billion TL, which is
huge. More importantly, a great share of this amount is transferred to foreign
countries as the price of the commodity and it is an important item in the
macroeconomic balances of the country. One should also consider ancillary services
such as those provided by construction companies that employ a great number of
people and makes a significant amount of investments. As a consequence, It would
be safe to argue that our research on natural gas is necessary considering the size

and importance of the gas supply in Turkey.

Turkey has also initiated a natural gas market reform in 2001 that aimed at
completely liberalizing the gas supply business. The reform was an item in the
neoliberal transformation of economic governance in Turkey. After two decades of
adjustment between 1980 and 2000, the 2001 economic crisis provided the ground
for an even stronger push for economic liberalization to cover areas hitherto
exclusively served by state-owned enterprises. Natural gas was among these rare
areas in which governments had little plan to open to competition before the
2000s. But the reform law laid the foundations of a liberal gas market which was

supposed to become one of the most competitive markets in the world. The
2
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envisaged market structure was overlapping with the typical World Bank and IMF
prescriptions that were hastily adopted by national governments under economic

distress.

In this setting, Turkey’s preferred market model was even a dream for some of the
European countries that were also starting to transform their gas markets.
However, a major question arises: Have these natural gas market reforms achieved
the intended consequences of competitive prices without making a compromise of
supply risks. More than two decades have passed when the EU, a pioneer, has
enacted the first gas market liberalization directive which will be elucidated through
the paper. It would be reasonable to check the status of the reforms the countries
have left the initial years of the transformation long ago. In this context, Turkey's
model would be a good test for the rest of the world as to the question if a
liberalized market would bring the purported benefits of competition. This research
seeks an answer to this question two decades after the enactment of the reform

law.

The research is grounded on the institutional theories which have become highly
influential in recent decades. The merit of institutional theories for this research is
that they would enable us to see why the neoclassical approach may not fit into a
specific institutional setting, thus the expected benefits of full competition do not
work. Turkey's experience of gas markets sets a good stage for institutional analysis
where the policymakers (pushed by international creditors) are trying to insert rules
of a functioning market that had previously been seen as a public service provided
by the government, not a commodity sold in the market. Arguably, such a huge
conceptual change needs a strong institutional backing and design so that it
achieves the objectives. Otherwise, one should expect an amorphous structure
where the worst of capitalism meets with the worst of statism, which would be a
nightmare for any policymaker in the neoliberal reforms in the post-1990s. As the

research elucidates, institutions resist, divert, or block any changes in the status quo

3



in multiple ways. These ways include some formal mechanisms such as undoing the
reform act conditions, distorting or negating them often with re-making the minds
of future policymakers. However, this research does not take the prescriptions of
neoliberal policy goals as taken for granted. It, rather, critically evaluates the
usefulness of reform instruments in achieving the goals of liberalization. In this
respect, the resistance of institutions does not necessarily decrease the welfare
even in many cases do so. Where relevant, the purpose of the study is to put the
merits of pro-market as well as pro-state policies and develop a balanced analysis to

get to the bottom line.

In this respect, the methodological boundaries, as well as challenges of the thesis,
should be highlighted. As it will be discussed in the theoretical framework chapter
ahead, institutional theories diverge and also converge among many disciplines of
social sciences. To put it in advance, this thesis is mainly grounded on new
institutional economics with special emphasis on the impact of law on economics.
Four focal areas are prioritized to explain the natural gas market reform in Turkey:
transaction cost approach to firms, rent-seeking approach to firm-state relations,
the role of informal institutions in understanding the limits of formal rules, and
public organizations as formers of institutional endowments. These four columns
form the main body of the research where institutions are applied as explanatory
variables of the natural gas market developments in Turkey. On the other hand, this
is not the entire goal of the research. The thesis, especially at the evaluation of the
findings, also problematizes the success of institutional reforms in general as well as

the limits of the institutional theory.

Some challenges and boundaries of the research are also worth to mention. As
mentioned above, the institutional theories are feeding from various strands of
social sciences. In many cases, the claim of these strands overlaps and intertwines
while the origin of the scholarly agenda may be different. The challenge is that any

comprehensive research in the area bears the risk of loosely shifting among these

4



approaches without sticking to their methodological framework. This research tried
to stick to the over-mentioned tenet of new institutional economics to overcome
this risk. Another challenge is the fact that theory is by nature relevant to broad
areas within social sciences, which will be elaborated below in Figure 1 derived from
Williamson (2000). Thus, the researchers faced the risk of dragging into various
subjects and losing their commitment to the purported agenda. To evade such a
problem, the research tried to remain as close as possible to the natural gas market
law and secondary regulations in Turkey and invoke theoretical arguments only
when it is strongly necessary. In this respect, this research makes an original
contribution to the existing studies. There have been various works that cross the
area of this study but none of them fully overlaps the objective of this research. For
instance, Cakmak (2011) focuses on Energy Market Regulatory Authority from a
purely legal perspective and Yayla (2012) makes similar research with an extended
focus on the natural gas sector. Yardimci (2016), on the other hand, analyses the
effectiveness of regulation through an investigation of the Turkish natural gas
distribution sector. His thesis is on the tariffs applied to the distribution companies.
A more similar analysis is made by Dlizyol (2012) who develops a critique of
neoliberal theory in the frame of the natural gas market model in Turkey. While
these researches contribute to the analytical efforts on Turkish gas market reform
in Turkey, this research seems to be the first academic effort to build an
institutional analysis on the elements of Turkish gas market reform. In this respect,
the thesis collects different aspects of the reform, i.e. unbundling, licenses, tariffs,
gas pricing, network investments, EMRA, and the interaction of EMRA with the
Competition Authority under the same theoretical framework. This forms the

original contribution of the thesis to the existing gamut of research.

Finally, it is worth adding some basic technical aspects of natural gas so that the
legal and economic analysis provided through the paper should better be
conceptualized. Natural gas as a commodity needs a distinctive analysis as its

technical supply conditions have peculiarities. It gets closer to oil as it is a primary
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energy source, it has a liquid form, and its production is geographically bounded.
But it can also be resembled electricity as it needs networks to be supplied while
the networks function as a pool and should always be balanced, and it is also a final
product used for heating purposes. To elaborate, it should first be noted that
natural gas! is a relatively new primary source of energy compared to coal and oil. It
had often been a by-product of oil production which was vented or flared into the
air during the oil extraction process. From its discovery as a potential commercial
primary energy source in the mid-19™ century to today, a great amount of natural
gas was not utilized. One of the main reasons behind the difficulty of introducing
gas to final consumption has been that, compared to oil, it requires advanced
transport and storage technologies with huge investment costs. Qil, once extracted,
can easily be stored in barrels, tanks, etc., and transported by trains, ships, land
tankers, or pipelines. It can be stored in relevant tanks without any loss. However,
natural gas, by nature, needs more protective means to transport and store;
otherwise, it can just fly into the atmosphere. This made the gas heavily dependent
on pipelines. Besides, ship and land tanker transports need additional investments
and it can be transported in liquefied (LNG) or condensed forms (CNG). LNG can be
obtained in special terminals and transported via purpose-built tankers while both
the liquefaction and liquefaction processes need extensive investment costs. This

also applies to CNG facilities although they are less costly.

Since natural gas is heavily bound to pipelines, its supply, and commercial dynamic
make it closer to electricity than oil. Just like electricity, gas needs a well-functioning
network, from transport pipelines with huge diameter and pressures to smaller
distribution pipelines in cities and final consumption pipelines at the houses or
facilities of the consumers. Similarly, electricity has to be consumed as it is

generated. Although this is not so strict in gas, the system can safely function as

! Natural gas should not be confused with town gas. While the first is a naturally occurring
hydrocarbon gas primarily consisting of methane, the latter which is obtained by processing of coal.
Throughout the paper, the “gas” always refer to “natural gas”.
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soon as the balance between production (entry) and consumption (exit) is achieved
over the network. From the policy perspective, these reasons made natural gas be
dealt together with electricity markets in institutional terms. For instance, the
regulatory authorities, such as OFGEM? in the UK and Energy Market Regulatory
Authority (EMRA) in Turkey, as well as spot market operators, such as Exchange
Istanbul (EXIST) in Turkey, often cover both the electricity and natural gas markets.
The evolution of natural gas markets can be better understood under this technical
setting. The political economy of gas markets, then, approximates to electricity
markets towards the downstream (consumption) but oil towards the upstream)
production. The research covers five main chapters. The next chapter develops an
institutional perspective on gas market reforms in general. In narrowing windows,
the research first shows what the institutional reforms refer especially for the aim
of this research, then it elaborates the relevance of institutional theories in terms of
market regulation and utility reforms. The chapter is concluded in more focal
analysis on natural gas markets from an institutional perspective. The third chapter
is devoted to the gas market reforms all over the world to see the general pattern
of reforms. As there would be endless cases that cannot be covered in this research,
only the main trends of the US and certain EU countries concerning their experience
of gas market liberalization are shown. The EU cases are broadly divided into more
liberal (UK, Netherlands) and less liberal (ltaly, France) forms of gas market
transformations. This chapter is tried to be limited and just to be illustrative of the
experience of Turkey so that we can refer to it in the rest of the study. The fourth
chapter deals with gas market reform in Turkey, with a sub-section on pre-reform
structure, reform goals, and the actual result of the reform. While the first two sub-
sections include brief descriptive analysis of Turkish gas market reform, the third
sub-section provides an analytical perspective on the failures and achievements of

the reform, which can be seen as a basic scorecard two decades after the reform.

2 OFGEM is the Office of Gas and Electricity Markets created by the merger of separate institutions
for Electricity (OFFER) and natural gas (OFGAS).
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The fifth part merges the theory with the practice and shows how institutional
theory explains the findings in the previous chapter. This chapter provides a
thorough analysis of formal and informal rules in shaping the structure of the
Turkish gas market. In this respect, the chapter starts with the analysis of the
unbundling of the gas market in Turkey. The unbundling is the spine of the reform
as it is the main instrument to ensure competition in the gas market, but it is the
most controversial and problematic part as well. This section combines the
transaction cost perspective with rules and applications of vertical integration and
vertical unbundling in the gas market. It is followed by the title of rent-seeking
where the issues of contract transfers and distribution license tenders and LNG
terminal operations are discussed. Rent-seeking is a matter of any market reform
that institutional theorists mostly concern and try to eliminate the risk of welfare
decrease due to rent-seeking. In this respect, the research shows how the
application of gas market reform can be explained by rent-seeking theories.
Another section deals with the informal institutions in Turkey with specific
references to state-led developmentalist roots and centralization of public
administration. This section demonstrates how the government has been dealing
with the gas industry to develop electoral politics and try to increase social welfare
manually which was eroded by rent-seeking. In this way, one can observe how the
government is trying to establish a balance between two tendencies through formal
and informal ways. The research finally deals with the issue of the administrative
capability of the regulatory organization as part of the institutional endowment of
Turkey. It sheds light on the regulatory authority, competition authority as well as
the ministry in the multi-actor setting of energy policymaking in Turkey. The sixth
chapter provides a combined analysis of the fourth and fifth chapters by discussing
the evolution of the Turkish gas market. The research unveils both the explanatory
power and limitation of the institutional theories against Turkey’s natural gas
market reform. Policy implications of the thesis findings are also briefly mentioned

before concluding the thesis.



CHAPTER 2

DEVELOPING AN INSTITUTIONAL PERSPECTIVE ON GAS MARKET
LIBERALIZATION REFORMS

This section provides an overview of “institutional economics’ and its relevance with
energy market reforms. Our effort would be justified by the breadth and complexity

of institutional economics that has already accumulated extensive ideas.
2.1 Institutional theories

The concept of the institution has become central to a broad range of economic and
political analyses especially since the end of the 20" century. Despite variations
across sub-disciplines, the focal theme is the rules and organized practices that
prescribe a certain behavior for specific actors. The overarching objective of these
perspectives is to explicate the creation, diffusion, and evolution of these elements
spatially and temporally. As the institutional theories gained supremacy over time,
there is a tendency to put a "new" label ahead of it to emphasize the level

accumulated of ideas in the field.

In political science, the new institutionalism often refers to the efforts of
researchers to "bring institutions back in", especially after the 1980s, against the
dominant behavioral approaches, as well as the society-centric explanations of
state-society relations. Such efforts amounted to an increasing interest in social,
political, and economic institutions as a large, complex, and resourceful study field
with a greater emphasis on variation of economic problems and responses among
different jurisdictions (e.g. Skocpol, Evans, & Rueschemeyer, 1985). The perspective
is followed by a massive interest in institutional structuring and public sector reform

especially in the 1990s and onwards. This is the area where the institutional
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perspective in political science connects with that of economics, i.e. "new

institutional economics".

The "new institutional economics" is the revival of earlier institutional challenges to
neoclassical economics which constitutes the orthodoxy in the study of economics.
The neoclassical economists, such as Menger, Walras, and Jevons replaced the
classical value theories, e.g. from Smith to Ricardo, Malthus, Mill, and Marx, with
subjective elements of value as "supply" and "demand" by the end of the 19t
century. They have simple and catching assumptions that even today forms the
fundamentals of economics teaching: that is the individual, as the unit of analysis, is
rational, utility seeker, and fully informed of choices. With the "scientification" or
"mathematization" of economics, the neo-classics achieved to separate the field of
economics from political science and "legitimized" it among other disciplines3. The
early institutionalists, such as the German historical school of economists, which
soon inspire their counterparts in the US challenged this view in the sense that no
mathematical modeling can formulate the functioning of economics which can be
understood in the historical experience of a nation. They rejected the deductive
"laws" of neoclassical economics and defended an approach encompassing the
development of the entire social order which itself defines the economic motives
and decisions. Strictly following the German tradition, they see the legal
intervention in the economy (rule-setting) as a necessary interference. Their
counterparts in the US were also puzzled by the rise of mergers and monopolies in
the late 19t century when the government had to enact antitrust and merger laws.
This was the critical point in the government intervention in which the
institutionalists see merit, but the neoclassical economy does not have a say
(Hodgson, 2004; Hamilton, 1999). In this respect, the intersection of law and
economics started to embolden institutionalists although the neoclassical

orthodoxy prevailed throughout the coming century. The "new institutional

3 Such effort can well resemble to the emergence of other disciplines like public administration or
sociology.
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economics" has made a stronger challenge to neoclassical economics, especially in
the last decades. It is different from other institutional approaches in the sense it
emerged out of the field of economics itself and does not deny the neoclassical
assumptions of scarcity and competition, however they split from the orthodoxy by
rejecting the perfect information and instrumental rationality. On the other hand, it
is different from earlier institutionalists as they are not hostile to abstract
theoretical models in the areas of marginalism or utility maximization and apply the
analytical method of neoclassical theory to explain the functioning of institutional
arrangements (Furubotn & Richter, 2010, p.2). As the new institutional economists
see choices to be embedded in institutions, they gained greater reach compared to
the neoclassical economists who are much focused on the equilibrium, price, and

outcomes (Menard & Shirley, 2005, pp. 12, 13).

The new institutional economics, by definition, is a branch of economics, but it
inherently has a multi-disciplinary breadth with the flexibility to adapt concepts in
political science, sociology, law, etc. In this respect, any discipline that sheds light on
the institutions covering rules and norms in human interactions in the production
and exchange is related to the new institutional economics as far as they can be
utilized under the microeconomics' framework. The sub-fields vary and often
overlap with the studies in law, organizational theory, and public policy and
administration. Transaction cost economics, for instance, deals with costs of
information, bargaining, decision-making, policing, and enforcement (such as North
D. C., 1989; Williamson, 1999). It opened another horizon of research on property
rights and economic theory of contracts, while the first is concerned with the
impact of property-rights arrangements on economic outcomes, and the latter deal
with the asymmetric information problems in contract making. The incomplete
contract theories, agency theories, and the principal-agent problems arise out of
these spectra of studies which has so far attracted a massive amount of work. On
the other hand, the new institutional economics also brought a fruitful contribution

to the development economics with attempts to explain why institutions with poor
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economic performance persist and the institutional foundations of poverty, “why

III

nations fail” (Acemoglu & Robinson, 2012), as well as the sources of liberty and

authoritarianism (Acemoglu & Robinson, 2020)

At this point, it can be safely argued that the new institutional economics, as well as
other intersecting institutional research mentioned above, has important potential
to contribute to the studies on public sector reforms and the institutional
dimensions of market formation. Regulation and antitrust measures are areas of
research where the cannons of the institutional agenda could be well employed. In
this respect, this research benefits from the discussions among institutional
economists thanks to which the success and/or failures of market reform in Turkey
would be better understood. But before proceeding, we should narrow our focus to
the regulation of public utilities and market formation issues from the perspective

of institutional theories.

2.2 New institutional economics, law and political science

In explaining Turkey’s natural gas marker process, we will mainly refer to basic
arguments of new institutional economics. Admittedly, the rise of the new
institutional economics is more related to the theory of firm and market; so, we
need to crystalize the link between such an approach and the market regulation
which is fundamentally associated with various fields of administrative sciences and
law. In this respect, we can follow Nobel laureate Williamson’s (2000) own
articulation of institutional approaches in general and new institutional economics

in particular.

Williamson (2000) sketches four levels of social analysis (Figure 1). Accordingly,
resource allocation is a matter of prices and quantities; but they are realized in the
impure world of incomplete contracts, transaction costs, and weak property rights.
To get the governance structure right, i.e. achieve complete contracts, zero

transaction costs, and sacrosanct property rights, one needs to establish strong
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institutions, buttressed by formal rules or law in general. On the other hand, even
these rules are not free from their historical paths and contexts as they are firmly

embedded in overarching institutions in informal nature.

New Institutional Economics is concerned with the 2" and 3rd levels of social
analysis as shown in Figure 1. It is also an interdisciplinary field of study having
inalienable connections with various accounts of institutional theories. In this
respect, one can argue that institutional theories, in general, cover the areas of the

15, 2"% and 3rd levels of analysis.

New institutional economics, in particular, tries to explain firm behavior and market
formation towards the peak of the triangle, while it rests on the institutional
environment or formal rules towards the base. In other words, new institutional
economics stands in the middle as it explains governance among economic actors
(level 3) which eventually determines resource allocation (level 4) by referring to
formal institutions (level 2) which are embedded in broader and deeper informal

institutions (level 1).

As formal institutions are rules, which are in the forms of legislation, regulations,
and all other codified code of conduct, new institutional economics is firmly related
to law. It mostly applies the economic theory in the predicting effects of law
(positive law) or developing policy prescriptions (normative law). From the
economists’ perspective, the law can be used to ensure efficient transactions
among the market participants primarily by removing or alleviating market failures,
enforcing contracts, protecting private property, and eliminating the cost of

information.
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Figure 1 Institutional Theories in Four Level of Social Analysis

Source: Derived from Williamson (2000)

The law and economics literature has largely grown out of the sophisticated needs

of industrial societies during the early 20™ century. As the economic consequences

of legal actions vary, the researchers started to focus on many sectoral studies in

this regard, such as price discrimination in medicine (Kessel, 1958), predatory oil

prices (McGee, 1958), the allocation and pricing of broadcast frequencies (Coase,
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1959), creating a market for water (Milliman 1959), etc. These researches, made by
economists, are common in the sense that they model the actual consequences of
legal institutions, which will be further elaborated through this research. In this
respect, one of the earliest and most influential essays on the issue is Coase’s
seminal work (1960) on the problem of social cost. In this article, he problematized
the court decisions and statutes in terms of costs of bargaining and information
gathering, argued that if there is no transaction cost, individuals can bargain to
reach the most efficient distribution of resources. His work implied that
government involvement in the markets, such as the one Pigou (1920) claimed long
ago to tax environmental externalities, is less required than economists consider.
This was the departure point of law and economist scholars often labeled as
Chicago School, who, for the rest of the century, tried to devalue any state
interference in the market transactions by shedding light on the sphere of law. But
it was not only the economists that apply their methods in the legal field, but
lawyers also started to enlarge their analyses over the microeconomic theory.
Calabrese (1961), for instance, examined how tort liability affects the allocation of
scarce resources and spreads losses over the society while he tried to find out a
normatively better distributive outcome. Posner (1974), a lawyer, developed one of
the most systematic efforts to combine two disciplines under his “Economic
Analysis of Law”, which by and large draw the boundaries of these inter-disciplinary

works.

The relationship between law and economics necessarily leads to debates towards
political science and specifically the role of government. Indeed, Posner’s over-
mentioned work and his debut in the political arena represent the reflection of the
newly accumulating debates to the politics. Posner has a close affinity with his
fellows in the Chicago School economists who were defending a minimal
government presence by the preference of market allocation over any collective
and political decision-making. In the 1960s, this anti-government standpoint was

still shadowed by the Cambridge School, represented by Harvard and MIT in the US,
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which favors greater government intervention to achieve efficiency and, more
importantly, equity (Herrman, 1974). Arguably, when the concept of “equity”
comes to the fore, so does political science, which addresses the issue of
“distribution”. That is why Chicago school took off with the rise of the new right in
the late 1970s. Posner’s appointment as a senior judge by the Reagan
administration represented the triumph of the accumulated legal-economic ideas in

the field of politics.

Arguably, the relationship between law and economics has not been solely
investigated by institutional economists. The rise of the political economy or the
classical economists was realized out of the concern on how rules affect economic
outcomes and resource allocation. Both Smith and Ricardo challenged the
mercantilist legislation, such as corn law, on this ground. What made the
institutional approach special in the relationship between law and economics is that
it is bringing new solutions and windows of analysis for the advanced economic
relationships of the modern era. Among others, antitrust legislation, regulation, and
deregulation of markets, pricing of congestion rents and governance of commons
(environmental regulations) all fall into this category that needs a comprehensive
perspective on the economic consequences of legislation. Institutional economics
tries to assume the mission to merge these two areas together with links to public

policy, comparative governments, industrial economics, etc.

It should also be noted that the relationship depicted in Figure 1 is not
unidirectional from bottom to top, or does not necessarily imply that the below
level determines the upper one. From the institutional perspective, there may also
be reverse causality. Rent-seeking theories, for instance, argue that the actors and
the relationships in level 3 affect the institutions in level 2. Such mesh of causal
relationships among these social levels of analysis increased the complexity of the
institutional theories, such that Williamson (2000) admitted during the much-

respected period of institutional economics that they were still very ignorant about
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institutions even though there has been enormous progress in the study of
institutions. In overcoming such ignorance, he recommended that complex
institutions can be studied by various instructive lenses, and a plural approach
would enhance the overall explanatory power of institutional approaches. That is
why institutional economics often overlaps with various sorts of analyses in
neighboring disciplines. For instance, the influential books of Huntington on
“Political Order in Changing Societies” (1968) and Fukuyama on “Origins of Political
Power” (2011), which are edifices in the political science and rarely refer to
economics, include various references to the role of institutions as the prime
determinants of economic growth, development, and social welfare. Their
approaches and findings are much reflected in the new institutional economics
approaches, such as Acemoglu and Robinson (2012) who mostly stick to methods of
economics. In sum, we can argue that institutional theories are more in patchwork

form in which the new institutional economics leads.

2.3 Why the institutional approach matters in analyzing gas market

regulation?

Having explicated the links between economics, law, and politics in the institutional
approach, we now get closer to answer the question as to why the institutional
approach matters in analyzing gas market regulation. Throughout the 1990s, the
institutional theories faced the active agenda of neoliberal transformation of
economic governances all over the world. The main item in the reform agendas of
governments was to liberate the markets to achieve efficiency. However, the
institutional theories are more concerned with the institutions that can enable
competitive efficiency to work. In this respect, the neoliberal agenda met with
various strands of institutional theories to realize the targets of reform goals, which
are often symbolized by the efforts of the IMF and the World Bank. Turkey’s own
story towards neoliberal structuring is also relevant to her relationship with these

Bretton Woods institutions. The deteriorating macroeconomic balance in the
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second half of the 1990s pushed Turkey to sign stand-by agreements with IMF. The
letter of intent submitted to the IMF by Turkey in 1999 includes references to
Turkey’s goal to develop a liberal regulatory framework for the electricity and
natural gas markets?®. In a similar vein, World Bank’s economic reform loans were

tied to the liberalization of the energy markets during the early 2000s°.

Institutional theories found a great leeway in the neoliberal transformation of
natural gas markets, such as the subject of this thesis, i.e. natural gas market
reform, and regulation. In that era, the privatization of utilities and regulatory
reforms were heavily billed as the cure to release market forces, improve service
quality, and provide affordable prices. However, as the institutionalists dig into the
issue, they realized that expectations are over-optimistic (Levy and Spiller, 1996).
Institutions vary among countries and this variation matters. Formal institutions,
that are legislations, organizations, regulations, etc., and informal ones, much-
rooted ideas, ideologies as well traditions became an area of focus to understand
the success path of any market liberalization. In other words, while the government
started to retreat from the markets especially in the utility services, they started to
expand in terms of regulations and other public surveillance mechanisms. This
created a patchwork of institutions embedded in transactions in the market in
which various players exist: various branches of governmental bodies, judiciaries,
newly-formed regulatory institutions, in addition to new sort of market players to
replace the incumbent utility companies which were often previously owned by the

government.

4 Please see Turkey’s letter of intent (Paragraph 50) signed on 9 December 1999:
https://ms.hmb.gov.tr/uploads/2018/11/IMF-ile-yap%C4%B1lan-Stand-By-D%C3%BCzenlemesine-
%CA4%B01i%C5%9Fkin-09.12.1999-Tarihli-Niyet-Mektubu.pdf,accessed on 3 January 2021

5> Please see Economic Reform Loan Report of World Bank dated 2000:
http://documentsl.worldbank.org/curated/en/894981589072864822/pdf/Turkey-Economic-
Reform-Loan-Project.pdf, accessed on 3 January 2021
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http://documents1.worldbank.org/curated/en/894981589072864822/pdf/Turkey-Economic-Reform-Loan-Project.pdf

One of the mainstream institutional approaches applied in market regulation is the
transaction costs approach. The transaction costs approach was first developed by
Coase (1937) but he was mainly concerned with the question of why the price
mechanism does not suffice to explain the formation of a firm, contrary to the
neoclassical expectation. To him, there are costs of information and negotiation as
well as concluding a contract through decentralized individuals. To avoid these
costs, i.e. transaction costs, small actors tend to unite and establish or enlarge the
firms. As far as the transaction costs get close to zero, the market would then more
decentralized and competitive. Institutions can diminish transaction costs or
increase them. Coase's innovative approach was soon applied to the political sphere
as well. Arrow (1969, p.1), for instance, defined the transaction costs as the "costs
of running the economic system". In other words, the institutions of a country
define how costly to make an economic transaction in a country, and political
transactions become part of the game. North (1981) raised an important point that
inefficient property rights are a result of high political transaction costs as the
policymakers cooperate with powerful constituents. This explains the barrier to
trade, market inefficiency, and economic stagnation. But, if political costs are low,
the property rights would be efficient. The political transaction costs, as Furubothn
and Richter (2010, p.56) put, include supplying public goods by collective action.
Specifically, they are setting up, maintaining, and changing a system's formal
political organization which are associated with the establishment of the legal
framework, administrative structure, the judiciary so on. These are also running a
polity that corresponds to the information costs, costs of decision making,

monitoring, and enforcement (Levi, 1988, p.12 ).

The transaction cost approach to politics has provided a fruitful field of study which
mainly investigates the institutional setting of a country in term of how the
transaction costs occur, and result in possible economic outcomes. For example,
North (1989) extended the transaction cost approach to political exchange and

analyzed how the political and economic institutions developed the polities and
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economies. Williamson (1999) made a more specific analysis of public and private
hierarchies and explained how public bureaucracy is suited to some transactions
and not to others. He provides a comparison of public and private bureaucracies
and argued that the efficiency of public bureaucracy could be increased by
diminishing transaction costs. Acemoglu (2003) also applied the Coase theorem on
political conflict and commitment and analyzed the inefficient policies and
institutions through a transaction cost perspective. Among many other studies, we
can also mention the regional study of Spiller and Tommasi (2003) who applied the
transactions approach to analyze how the political institutions define the political
transactions in the case of Argentina. Our research will also provide an analysis of
Turkish gas market reform and the interplay among actors to see how the
institutions define transaction costs in this process. We will also stick to Coase's
original perspective on transaction costs (1937) to assess the unbundling provisions
of the gas market regulation and how it affected the market formation. In this
respect, the works of Joskow (2003), who has so far provided essential analysis on
the issues of vertical integration of firms from an institutional perspective, will be

reflected

Another institutional approach to be applied in the market regulation are the
agency theories and especially the principal-agent relationship analyses. The
principal agency theories emerged in the 1970s with a valuable contribution to the
study of organizational institutions. They made a significant contribution to
economics and politics with the concepts of regulatory capture, moral hazard, etc.
As North (1990, p.5) argues, organizations come into existence and evolved through
the mechanisms of the institutional framework while they include political bodies
(political parties, the Senate, a city council, a regulatory agency), economic bodies
(firms, trade unions). Institutions define the principal agency relationship among
these organizations, i.e. the hierarchical relationship as well as all forms of
exchange. The agency relationship is established when a principal forms a

contractual relationship with an agent and delegate some of the rights and
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responsibilities to it. The critical point in this relationship is that the agent
inherently has more information than the principal concerning the subject of the
assignment as the cost of getting information is less for the agent than the principal.
The information asymmetry gives the agent the advantage of shirking from
responsibilities and exhibiting various opportunistic behaviors (Eggertson, 1990).
Arguably, this concern has vast repercussions for the institutions of market reforms
and regulation of utilities. There are mainly two matters of concern: First, the
market reforms often included the creation of an independent agency between the
government and the firm. The independence of such an agency has been an
institutional innovation, or an issue, in many countries as it created sort of a
principal (legislator and/or government) -agent (regulatory commission)
relationship. How the regulatory commission is established is a matter of public
administration in each of the countries having diverse institutional settings. For
instance, Spiller and Urbiztondo (1994), observed that in unified system
governments with stable polities, control over the bureaucracy would be stronger
compared to the divided government systems. There many other studies (such as
Weingast and Moran, 1983; Spiller, 1990) analyzing the principal-agent relationship
between the legislator and the regulator. These analyses will be illustrative in the
Turkish case as regards how the Turkish Energy Market Regulatory Authority
(EMRA) functions in the Turkish administrative apparatus and transacts within the

constraints of government and judiciary.

Besides, the principal and agency relationship is more relevant to the relationship
between the regulatory authority and the firm. At this point, other tools of
institutional theory, such as the economics of property and contract would provide
useful lenses of analysis. The regulators often provide licenses to the firms which
define the rights and responsibilities. The regulation of a property is actually a state
intervention in property rights that has important economic consequences (Barzel,
1997). This is especially important in the regulation of natural (or legal) monopolies

because in such cases customers are captive to the service provider and any
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regulatory failure has greater consequences. During the mid-1990s, international
organizations, such as the World Bank, sustained great effort to understand why
privatizations did not work. These efforts, e.g. Shirley, 1999, often compares the
performance of the firm against different institutional set-up, such as under
regulation of an agency or with a direct contractual relationship with the
government. The performance of a state-owned enterprise (SOE) in comparison to
its private peer is also an important sphere of concern as SOEs persist even after the
stream of privatizations in the 1990s. We can analyze the Turkish natural gas
market from the same perspective as EMRA is typically assigned to tasks of a
principal in the face of the licensee firms. The interplay between EMRA, the natural
gas former incumbent utility company, BOTAS, the non-privatized or newly formed
gas distribution companies, as well as the traders, fits into the theoretical setting

which we will elaborate on in the relevant sections below.

Another point to be highlighted is that regulatory incentives (Shirley, 1999, P. 158-
61), or tariff making are one of the most crucial parts of regulation, thus our
investigation. There is ample literature as to how to set tariffs on natural
monopolies. The point here is that the company should be precisely renumerated
so that it operates but does not abuse its monopoly power. The regulator's task is
then to prevent monopoly pricing and allow profit to the company in a well-
designed way. The institutional framework of the market regulation is critical in the

setting of this precise balance.

A final note on the issue is that, the institutions of regulation matter in terms of
both government opportunism and rent-seeking. As North (1991, p.52) argues,
institutions define who enters a market and how it operates. Whereas, institutions
themselves do not necessarily improve socially Pareto-optimum efficiency. Rather,
institutional set-up is determined by more powerful constituents and they define
the rules (institutions) of the game so that they gain more. This again makes us

think about "capture" theories as well as the best way to eliminate the risk of
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shirking and corruption. Typical work on the issue was Krueger's (1974) article on
the political economy of the rent-seeking society in which she tried to develop an
institutional device to reduce rent-seeking. One can add many other pieces of
research in this field which would be very beneficial to analyze any market where
doing business is highly regulated. The case of the Turkish natural gas market can
benefit from these approaches as well. The regulator license companies in different
market segments, which have significant financial consequences and would

arguably increase the rent-seeking tendency.

2.4 The distinctiveness of utilities and natural gas market

Before proceeding to the next section, it is also noteworthy to develop a more
specific perspective on the natural gas markets. As we will see in the next section,
natural gas has generally been supplied by utility companies which could be
characterized by monopolies under state ownership. Such character necessitates us
to develop a distinctive perspective on utilities and natural gas supply service (Levy
& P.T., 1994). First, economies of scale and scope are common in utilities, implying
that the number of service providers becomes very small over time. As the firm gets
larger, the more cost savings it can make. This makes pressure on the firms to get
larger both horizontally and vertically and only big capital or state-owned
enterprises can assume such tasks. In such cases arises natural monopolies when it
becomes least costly for one firm to produce a single commodity. As we will see in
the discussion of the Turkish natural gas distribution and transmission sectors, the

matter of natural monopoly is essential in developing an institutional perspective.

A second and also relevant point is that utility assets cover a huge portion of sunk
costs. Companies in the gas business need to make massive investments and over a
relatively high period to recover them (Dastan, 2018; Dastan & Selcuk, 2016). The
recovery of sunk costs is important from an institutional perspective because only a
credible regulatory commitment can ensure the potential investor to assume such

costs. Since sunk costs are the difference between the ex-ante opportunity costs
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and the recovered ex-post, the investors would need a stable environment and
assured service. This point is highly controversial in incentivizing investments where
are theoretically open to competition, such as LNG and storage facilities, as well as

franchising distribution facilities and then applying tariffs to them.

Finally, unlike many other goods, natural gas is massively and commonly used
among people with low demand elasticity. This makes the natural gas supply issue a
highly political one with strong electoral consequences. Albeit the efforts to
depoliticize the service of gas through the foundation of regulatory authorities and
objective rules are defined to avoid possible short-term political intervention in
many parts of the world, the political strain did not cease to exist. Rather, as we will
see in the Turkish case, governments tend to regulate the market in informal ways,
usually through SOEs as well as regulatory authorities. Gas consumption in Turkey
has been highly increased over the last two decades as almost every provincial city
is connected to the network (EPDK, 2018). Natural gas largely replaced fossil fuels in
household consumption as well as in electricity generation. Even if not to the extent
of electricity, gas consumption is now an important issue of electoral politics. The
institutional perspective we try to exhibit in this research is then quite useful to see

how the political apparatuses join in the interplay among actors.
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CHAPTER 3

GLOBAL TRANSFORMATION OF NATURAL GAS MARKETS

The liberalization of gas markets covers opposite tendencies. The first case is the US
where the market evolved spontaneously without government intervention. The
market regulation for the US amounted to the removal of market failures that
emerged in the course of market transactions. The second sort of market
regulation, pioneered by the EU, is the termination of State-Owned Enterprises'
monopolies and encouraging new investment under government regulation. They
largely aim to come to the same point where the gas supply service is provided by
the private entrepreneurs in a competitive market but under government
regulation. The government is not the actual supplier of the service, but it is the
enabler with monitoring and enforcing the conditions of fair competition. Ideally,
such a goal would entail cheaper prices and quality supply where quality mainly
corresponds to the security of supply. In the next section, we will provide a brief

picture of market reforms in these two general clusters.

3.1 From a decentralized supply to the regulated competition: The United

States

The US was the first country in which natural gas is commercially supplied to the
market. The extraction and transport of natural gas in the US have largely followed
the oil path. The exploration and extraction of oil as well as its transport had always
been realized by private entrepreneurs in the US, very well-fitting to the American
market capitalism. The rise of the oil giant, Rockefeller's Standard Qil, was a fruit of
American capitalism's spirit of entrepreneurship and, in more adverse terms, its
relentless nature as it demonstrates the monopolization of the industry through

mergers and take-overs. The response of the US government to the gargantuan
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character of the oil industry was to regulate the rail industry® first, as it was then
the main tool to transport the produced oil to the consumption centers. As one of
the early examples of the enforcement of the Sherman Anti-Trust Act dated 1890,
Standard Oil Company was divided into 34 companies in 1911

(https://www.ourdocuments.gov/doc.php?flash=false&doc=51).

The natural gas industry followed a similar path in the US (Branden, 2008). The gas
industry was flourished by private entrepreneurs for commercial purposes, who
developed ways of introducing gas to domestic consumption. Over the 19t century,
companies in the US made technological advances in pumping, transport as well as
storage technologies. However, the gas boom came under government scrutiny due
to the rise of market power in the industry, just like it was in oil. Two holding
companies (Rockefeller and Morgan) owned a great part of natural gas production
(36%) as well as transportation (90%). They carefully created market segments and

abused their market power to prevent competition and maximize profit.

But, following the Great Depression, the heydays of natural gas suppliers have
attracted opposition which is followed by strict government surveillance. The
Federal Trade Commission eventually concluded that there was a strong
monopolistic structure in the natural gas industry encircled by unfair pricing and
excessive profits. As a result, the gas industry was put into state regulation with the
Natural Gas Act of 1938 and the Federal Power Commission (FPC), previously
established to regulate electricity markets, was authorized to control the prices
charged by the interstate pipelines. In this pre-reform setting, gas producers were
selling their production to transmission companies which then were selling the gas
to distribution companies. The natural gas is delivered and sold to the final
consumer by these distribution companies. The federal government was controlling

the gas sale prices while the local government was controlling the distribution

6 The Interstate Commerce Act of 1887
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company's prices to the end-users. In other words, state supervision was covering

all segments of the market.

As we approach the 1980s, the gas industry has started to be exposed to the
neoliberal ideals that the government's direct or indirect presence in the gas market
was hindering the flourishing of the industry and meeting the latent demand. This
idea was firstly and heavily promoted in the US where the liberal ideals were
gathering pace especially in the second half of the 1970s (Branden, 2008). For the
gas industry, the regulation of the tariffs in various segments of the gas market
should not be a model of the US which has been the vanguard of capitalism.
Echoing Friedman as well as Hayek, the gas industry lobbies claimed that the "price"
itself best optimizes resources in the gas market, not the regulations of
government. They also benefitted from the repercussions of the 1973 oil crisis as it
highlighted the need for substitutes of oil, e.g. natural gas. In this atmosphere, the
industry achieved the enactment of the Natural Gas Policy Act of 1978. This
regulation has established the Federal Energy Regulatory Commission (FERC) which
was mandated to determine the tariffs. The act introduced a gradual plan for the
relaxation of natural gas wellhead pricing controls and encouraged the opening up
of the pipelines to third-party access. FERC initially deregulated the natural gas well-
head prices and then deregulated the pipeline tariffs. Through the 1980s, it ended
customer captivity and enforced the pipeline companies to allow fair third-party
access. These liberalization efforts culminated in the unbundling regulation of FERC
in 1992 which required the separation of gas sales, transportation, and storage

activities, to be concluded in 2000 (Ishwaran, 2017, p. 290).

3.2 From a centralized supply to the regulated competition: The European

Union

Market liberalization is truly the case of European countries which was spurred and
coordinated by the EU. While the EU aims to unify national gas policies in general

terms, there are national variations in responses to the regulations issued by the
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European Commission. As it is seen below, different political economies and
institutional settings served as the facilitator or retarders of the reforms. After
elaboration of the EU’s role as the coordinator of reforms, the research will address

some individual cases, which have also set a model for Turkey.

3.2.1 The EU as the enabler of natural gas market liberalization

As mentioned in the introductory part of this section, direct state involvement in
natural gas supply had been prevalent in the EU until the liberalization efforts.
Natural gas transmission and trade were carried out by joint-venture companies
formed by natural gas producers and national and local authorities. On the other
hand, at the local level, municipal companies were managing low-pressure
networks and retail sales. The commercial terms of the natural gas trade are largely
defined by long-term contracts, which have take-or-pay and destination clauses.

Thus, the sides of the contracts were locked into each other for a long time.

This framework was challenged at the EU level with the efforts to create a Single
European Market, which was adopted by the European Community in 1985. The
background idea of such liberalization effort was that a common market would not
be possible if barriers for trade split countries through the continent. In this respect,
prospects for European electricity and then natural gas markets elevated, which
were so far heavily reflecting for national supply and demand characteristics. On the
legal grounds, the liberalization reflected the EU Acquis with three main goals:
unbundling of existing utilities, ensuring fair third-party access to the networks, and
creating independent regulatory authorities whose main tasks were to publish

transparent and economically efficient tariffs for natural monopolies (Correljé, 2016).

The European Commission adopted three consecutive natural gas directives and the
provisions for liberal natural gas markets became increasingly explicit and stringent
over time. While the first two directives were giving a large room for maneuver to

the countries, the third directive, adopted in 2009, highly narrowed this space as it
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highly solidified the unbundling conditions, stipulating either ownership unbundling
or interim solutions close to it. On the other hand, the Commission has also
established the Agency for the Cooperation of National Energy Regulators (ACER)
which coordinates the efforts of national regulators to uniform the technical level

regulations, so that a level playing field is created at the EU level.

On the other hand, one of the main retarders of the liberalization efforts was the
concerns of the security of supply. To respond to such concerns, the Commission
also adopted three security of natural gas supply directives which were heavily
influenced by the disputes between Russia and Ukraine. These directives mainly
include preventive action plans, emergency plans, and increased infrastructure

standards.

The Commission announced its Energy Union policy in 2015, which envisaged a
fundamental transformation in Europe’s energy system through ensuring energy
security, solidarity, and trust among members. The reflection of the Energy Union
on the gas policies are mainly diversification of gas imports especially for the
countries heavily bound to single suppliers, e.g. to Russia; establishment of liquid
gas hubs where the gas prices are responsive to demand; funding new

infrastructures, and preparation of community-wide LNG plans.

In the following headings on certain EU members as well as analysis of the Turkish
gas market liberalization, some details will be provided to understand the EU’s role
as the enabler of natural gas market reforms throughout the continent and beyond.

These experiences would provide a mirror for Turkey’s own reform progress as well.

3.2.2 The Netherlands

We can firstly make a review of Dutch gas first which is the first European country
to extract natural gas, introduce it to local consumption, and then export to

neighboring countries. Considering the rise of capitalism in continental Europe
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through the Netherlands, one can expect the existence of a relatively more liberal
gas market as well. However, this is not so as the country has always tried to
balance the existence of the private sector with public ownership. The Netherlands
had granted extraction concessions to a consortium (NAM) of two privately-owned
companies, Shell and Exxon, while the first was owned by British-Dutch private
capital and the latter was one of the offspring of US-based Standard Oil. While
carrying out oil exploration and extraction activities in the mid-1950s, NAM
unexpectedly discovered a huge amount of natural gas in the soils of the
Netherlands (Correljé & C Van der Linde, 2003, p. 27-28). This was an exceptional
movement in European energy markets as natural gas had not been commercialized
before. The Netherlands government established a state-owned company, State
Gas Company (SBP), which has been authorized to transport and deliver the gas to
the municipally-owned gas companies. In 1964, SGB signed a twenty-year contract
with NAM and it had produced and sold the gas on a cost-plus basis to the SGB.
However, the Dutch government soon stipulated these privately-owned companies
to make a partnership with the state-owned mining company, Dutch State Mines,
40 percent share and grant right to make strategic decisions, against all the
resistance of the Shell and Exxon. This was an important stage in state and private
capital relationships in the extraction business as these giant companies had so far
given loyalty to the home country (i.e. Middle East countries) without making it
participate in the business itself. However, the Dutch government agreed on a
lesser royalty (%10) in return for making the state-owned company gain expertise
over the business over time. Besides, these companies established Gasunie, the gas
transmission company as a public-private partnership where the government was
owning half of the shares. The local distribution companies, for their part, were
established as municipal companies under full state ownership. As regards the
export business, the NAM/Gas-Export is granted the export of gas in coordination
with Gasunie. Although Gasunie was not directly involved in gas export, the

relationship between NAM and Gasunie was designed such that the export of the
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gas would be well coordinated by taking into consideration the production at
Groningen and national consumption. Besides, the Minister of Economic Affairs, as
the provider of export permits, supervised the export activity by determining the
destination of the contracted gas and approving the supply prices and tariffs as well
as pipeline and facility construction. Prioritizing the gas domestic market, the Dutch

government restricted the amount of gas available for export.

When the market reforms started to sweep through Europe, the Netherlands joined
the path after a staunch resistance to the liberalization of natural gas markets at the
EU level (Correli¢ & C Van der Linde, 2003, p.22). The resistance was
understandable in the sense that the state was getting a huge revenue from the
status quo. However, this pro-state policy was not sustainable. Observing the
looming neoliberal waves, it preferred to be a first-mover rather than a laggard to
get advantages of a free market. In this respect, the Dutch government published
White Paper on Energy in 1995 which was outlining the neoliberal transformation of
natural gas markets. The paper envisaged typical steps of gas market liberalization.
First, customers were allowed to choose their suppliers progressively starting from
large-scale users. Second, all segments of the gas market are liberalized and
mechanisms to encourage new suppliers and traders were developed. Finally, fair
third-party access is ensured under the control of a regulatory agency. The gas law,
which was enacted in 2000, largely incorporated these goals. The former monopoly,
Gasunie, however, did not lose its market share initially even after these measures,
and the Dutch competition authority took the initiative to unbundle Gasunie's
network and trading divisions. The push from the competition authority can well
resemble that of MMC in the UK. However, the split was much resisted by Gasunie.
The company's main argument against the unbundling that it would jeopardize the
integrity and supply security of the gas system. The supply security, as argued, can
be ensured only if it could maintain sufficient capacity in all constituent components
of the network, i.e. separation of trade and network activities is impractical and

risky. Gasunie feared the service fee should not cover the costs of security. On the
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contrary, potential traders were claiming that they were in a highly
disadvantageous position against Gasunie as it owns the network company as well.
Gasunie would naturally favor its trading affiliate. Eventually, the company was
divided into a gas trading company, GasTerra, and a gas transportation company,
Gasunie whose shares held by Shell and ExxonMobil were nationalized by the
government during the split. In the final market structure, the extraction, trade,
retail sales remained under the full competition of private firms while the transport
activity was carried out by the state-owned transmission company, which is also

providing storage and LNG services.

In general terms, we can see that the Netherlands was the first country to develop a
mechanism of balancing public goals with active state involvement with private
capital's profit motives. Unlike many other resource-rich countries, the Dutch model
ensured the socialization of resource rents both over state revenues through

royalties and corporate taxes as well as the transfer of industrial expertise and skills.
3.2.3 The United Kingdom

Another notable county in terms of the evolution of gas markets is the United
Kingdom. The gas business in the UK was rooted in the town (coal) gas production
facilities which emerged in the early 20™ century as private initiatives (Webber,
2010, p.2). In 1948, the Labor government nationalized these companies as 12 gas
boards. The gas act of 1972 merged these boards under British Gas Corporation as a
state-owned monopoly. The state-owned British Gas remained as the monopoly
company responsible for the sale and distribution of natural gas to end-users until
1986. Gas production, as in the case of the Netherlands, was open to competition,
and it was dominated by multinational oil companies. British Gas was a monopsony
and a monopoly that was buying all the gas produced in the UK and selling it to the
final British customers. The company was negotiating each of its purchases and was
applying sales prices to customers covering a weighted average cost of purchased

natural gas, transportation, and distribution costs as well as reasonable profit.
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The liberalization was more dramatic in the UK, which would be illustrative to the
rest of Europe in the coming decade. Contrary to the US, the UK had a more state-
centric approach to the energy business governance which made the
transformation process a challenging project. However, Thatcher's government,
when took power in 1979, had already gained support for a fundamental reform
that was mainly fed from the discontent against the Keynesian welfare state.
Thatcher's main agenda in her initial years was the privatization of state companies
which she believed to be a way to relieve the burden on the budget (Heater, 2010,
p.1). The privatization was mainly justified under neoliberal ideals that free markets
would maximize welfare, which gained strong backing from the City of London

during the liberalization process (Heater, 2010, p.2).

Thatcher government's first measure was to terminate the monopsony and
monopoly of British Gas with the enactment of the Oil and Gas Act in 1982. This act
was first to ensure third-party access to state-owned transportation and
distribution networks. British Gas was privatized with the Gas Act of 1986 and its
shares floated on the London stock market. The privatization of British Gas
represented a landmark in the privatization policy of the UK Government and
portrayed as a triumph for Margaret Thatcher as the company valued at £9 billion

which was the period's highest equity offering ever.’

Although British Gas's statutory monopoly was annulled, the company remained to
keep its market power, which was a greater problem, especially after privatization.
The prime measure of the government was the establishment of specialized
regulatory authority which would ensure that the company does not abuse its
power. In this respect, the Office of Gas Supply (OFGAS) was created by the same
act as the gas regulator independent from the central bureaucracy (Whitehall).

Compared to the US where regulatory commissions have had a century-long past,

7 Please check: https://www.thisismoney.co.uk/money/investing/article-2061085/How-privatisation-
shares-like-British-Gas-paid-handsomely.html_, accessed on 19 March 2021
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this was a significant institutional reform in the UK where the independent
regulatory institution had not been a case in the UK context. OFGAS, which soon
merged with the electricity board in the coming years, became the central agent in

the restructuring of the market and it also functioned as a model for Europe.

The British liberalization rulebook, which was soon replaced all over Europe
including Turkey, was simple: Privatize the incumbent gas company, terminate its
monopoly, allow other traders to compete against the former giant, establish a
regulatory authority which was independent of the government to facilitate this
process. However, as Britain was first to encounter, the plan did not work
automatically as British Gas virtually persevered its monopoly. As a result, the
Monopolies and Mergers Commission (MMC), i.e. privatization authority of the UK,
took an initiative and recommended that British Gas should not assume more than
90% of new purchase contracts. This was by no means a timid measure as the
Company had already fixed its position. As a result, the Office of Fair Trading started
another investigation in 1991 and indicated an insufficient level of competition.
British Gas then agreed to reduce its market size releasing some of its contracts to
potential rivals. Next year, the MMC re-made its market review and argued that
British Gas should be unbundled among three separate subsidiaries. In this respect,
the Transco was separated from British Gas as the network operator. The efforts

yielded benefits and the company lost two-thirds of its market share up to 1996.

Despite setbacks, the UK and Netherlands set a more mature model of market
liberalization where the government-owned utilities relatively smoothly transferred
into a private-model setting. They also functioned as a motivator of EU bodies in
encouraging the continent-wide reform process. On the other hand, France and
Italy followed a more resistant path. Two high intense gas-consuming countries of
France and ltaly represent cases of cautious liberalization and reminds of Turkey's

experience.
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3.2.4 Italy

To begin with the Italian case, until the liberalization, the Italian natural gas industry
had been dominated by Ente Nazionale Idrocarburi (ENI), the vertically integrated
monopoly owned by the government (Cavaliere, 2007). Unlike many of its peers,
ENI's areas of operation were also covering the extraction business. ENI had
operated truly as a government-owned company, not as a profit-seeker, as the
government socialized the costs of investment in non-profitable and less developed
areas, i.e. southern Italy, by cross-subsidization from wholesale operations in other
regions. ENI was supplying the transmission service with its subsidiary, SNAM, but
there was a fragmented market structure in the distribution and retail sales
allowing the presence of small-sized private firms and municipal undertakings
operating as local natural monopolies along with ENI subsidiaries. Local gas
distribution monopolies were mainly owned by municipal companies and in some
cases by other small firms granted a concession by the municipalities. ENI was also
present with a %30 percent share in the less profitable areas in the south where the

central government assumed the risk of losses, as mentioned above.

Italy started to liberalize its gas market through the 1990s with the partial
privatization of ENI in which the state-ownership was reduced to 30% (Cavaliere,
2007, p.9) and an independent regulatory agency was established for setting tariffs.
Italy’s adoption of a more liberal stance was realized in 2001 after pressure from
the EU with the legal unbundling and partial privatization of ENI’s transmission
subsidiary, SNAM whose 40% shares are floated on the stock exchange. SNAM’s
ownership separation was realized in 2012.2 The distribution companies were also

separated from their retail businesses in 2003 (Cavaliere, 2007, p.10).

As regards the actual functioning of the competitive market, one can see that ENI

had long exerted the incumbent market power over the market. The government

8 Please check: https://www.snam.it/en/about-us/history/ , accessed on 19 March 2021
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initially projected humble market share limits (70%) for the company to be realized
over time. Unlike the British case, the government didn’t impose pressure on the
company to release its contracts. Moreover, ENI was possessing an even stronger
position compared to many other European gas traders as it was also extracting the
gas commodity itself. Such vertical integration in the upstream was giving an

unprecedented position against its possible rivals in the domestic market.

The push to loosen the ENI’s grab on the domestic natural gas market came from
the Italian competition authority as was the case in the UK and the Netherlands.
The competition authority argued that ENI was abusing its comparative advantage
in the market, especially in the sense of unfairly booking capacity in the
transmission network which was operated under ENI’s control. The point was that
ENI was also owning the transit pipelines to Italy which the company itself once
constructed. The competition authority asked ENI to apply fair third-party access to

these networks to increase competition in the domestic wholesale market.

However, the problem was not settled for the new traders in the market as the
capacities in the interconnection points were overbooked by ENI for the long term.
The competition authority then asked ENI to increase capacity at the
interconnection (Tunisia-Algeria) so that new traders can import gas. ENI resisted
such demand claiming that the country did not need new amounts of gas and the
new investments would waste the sources. The company's claims for resistance was
refuted in the coming years as the country was exposed to gas shortage rather than

a bubble (Cavaliere, 2007, p.30).

3.2.5 France

The adoption of neoliberal prescriptions on the natural gas market was even more
stressful in France, which has exhibited the most vigorous resistance to natural gas
market reform. The reform was moderate, delayed, and simply s transfer of the

European gas directive. The reason for the resistance was that the robust and rigid
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French public service model shaped the gas industry in the same way as it did in
most of the network industries. The sources the rigidity, as Finon (2002) argues, are
the existence of a state-owned monopoly under strong ministerial supervision,
emphasis on "equality" for the supply of essential goods or services, stronger
unions, which identify themselves as the representative of general interest, and
finally a strong interventionist economy to achieve national economic power and
political independence, crowned by national champions. The French government
had always kept the grip on the gas industry under the general political and
commercial objectives and orchestrated the operations in the market for greater
goals. For instance, the gas import contracts are subject to ministerial approval
where political considerations are also on the table. French governments have also
used import contracts to promote exports of French industrial goods to where it
imports natural gas. Foreign policy considerations had also affected the natural gas

market especially its relations with Algeria (Finon, 2002, p.8).

The French natural gas monopoly, Gas de France (GdF), was established in 1946
with the integrated tasks of purchase, transportation, distribution, and supply of gas
but without involvement in gas extraction. GDF holds the legal monopoly in import
and distribution while a small share part of the distribution is operated by
municipalities and some part of the transmission pipeline was operated by Total.
Despite the existence of a private company in transmission, its market activities

were highly concentrated by law for a certain type of customer (Finon, 2002).

One of the distinctive natures of the French gas supply service is that utility services
in France are accepted as a public service standard, more explicit in electricity
distribution but also valid in gas. Such standard is deeply rooted in the
administrative law and stipulated that customers should be served with essential
goods as inexpensively as possible and indiscriminately. The principle implies that
the gas company, i.e. GDF should not seek profit in its activities but try to maintain

general social interest. The “egalitarian” approach has been one of the barriers to
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transformation to market-based governance in the gas business, which could be

possible with the EU pressure.

The government has always kept the GDF under strong control and supervision as
the company has few discretions in determining tariffs and making strategic
choices. Nevertheless, the government relieved the control in the mid-1990s and
determined certain efficiency targets for the company to be measured by include
economic, financial, and commercial yardsticks (Finon, 2002). The government
applied price-cap regulation for the company so that the company sought ways of
achieving the targets without increasing consumer prices. As Finon argues (2002,
p.8), this methodology worked well as French gas price averages remained to be
under European averages. GDF is also deemed to be an active player in making and
negotiating contracts with natural gas suppliers. However, there was still a heavy
public policy restriction on GDF that was running counter the commercial dynamism

and reducing the unit costs.

Under such constraints and pressure from the EU, the choice of the French
government was a minimal liberalization reform with a two years delay from what
was envisaged in the EU directive. The reform act of 2002 included minimal network
unbundling, limited opening of the final market, and no projection to change the

industrial structure or release the gas contracts.

The EU functioned as the single driving force for natural gas market liberalization in
France as the potential new entrants, such as oil companies, were not daring to
challenge the status quo, which is backed by trade unions, bureaucratic
establishment, influential left-wing political actors. The focus on the French identity
of the service and the so-called strategic importance of the natural gas supply was
also attracting support from right-wing actors (Finon, 2002, p.14). This last point
was much defended in the sense that France was, unlike such as the UK and the

Netherlands has been fully dependent on imported gas, leading to hesitance to
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liberalization as it would put the country into a fragile situation under the market-

oriented considerations of private firms which may have foreign ownership.
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CHAPTER 4

NATURAL GAS MARKET REFORM IN TURKEY

4.1 Historical trajectory

Turkey's transition to a liberal economy in the early 1980s had the first repercussion
in the electricity service. The natural gas supply service emerged as a state-led
sector and had remained effectively so until the late 1990s. The Turkish government
had the intention to open the gates to private capital in energy markets. The Law
No. 3096 in 1984, allowing the Build-Operate-Transfer contracts in the electricity
generation, proves this liberal orientation Whereas, the gas business was newly
familiarized at that period and its future was not projected. The first natural gas
import contract was signed in 1986 especially to introduce gas to Ankara for heating
and alleviating weather pollution. The gas was first supplied to power plants first in
the Trakya region in 1986 and then to Ankara in 1988. Some major cities including

Istanbul, Bursa, Eskisehir, Kocaeli, and Sakarya followed suit.?

During the early years of natural gas supply, the service was exhaustively made by
public enterprises in Turkey'®. BOTAS has grown as the dominant actor in the
natural gas market partly because of the legal barriers against private entry and
partly to the fact that the natural gas supply was uncommon and the profitability of
the business had not been fully realized yet. Table 1 and Table 2 outline the early

framework of the gas supply business in Turkey. Accordingly, BOTAS had two legal

9 Please check http://www.botas.gov.tr/, accessed on 03.01.2021

10 A minor exception was the Bahcesehir Gas Distribution Company which was established for new
residential areas in west-end of Istanbul.
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monopolies: Importing natural gas and selling it to major customers. On the other
hand, the private companies were allowed to do business in the distribution!! as
well as sales branches. Nevertheless, during that period, private capital did not have
sufficient skills to assume a service that was formerly carried out by a state-owned
incumbent company (electricity distribution and telecommunication are other
notable examples). Thus, the municipality enterprises assumed natural gas
distribution business in Ankara, istanbul, Sakarya, and Kocaeli while BOTAS did so in
Eskisehir and Bursa. Besides, as noted earlier, the private enterprises did not rush
into the natural gas business because the profit potential of the gas product was not
fully comprehended. Not only for Turkey, and also for many parts of the world,
natural gas was a new product and its business channels were uncommon. Only a
public service motivation would assume such a new service. The potential private
entrepreneurs would lobby for the government to remove the legal barriers if they
had been aware of the profit potentials. And, amendments to the legislation would
not require too much effort since the regulation was enacted with a decree-law,

which was a common mode of law-making in the Ozal era (Onis, 2004, p.114).

Russia, the main supplier of the Turkish natural gas market. Following the birth of
the Russian Federation in 1991, Turkish construction firms have built links with the
political and commercial circles in Russia. As Gazel (2004) documents and provides
details, the rising plutocracy has also allowed Turkish companies to gain a foothold
in the gas business. In 1993, the Turkish and Russian governments agreed to
enhance a partnership among Gazprom and BOTAS to increase the amount of
traded gas. Meanwhile, Gazprom, the Russian gas monopoly, and a Turkish
construction company in Russia have established a joint company with a specific

aim to export natural gas to Turkey and sell it to Turkish customers. In other words,

1 Distribution of gas means the supply of gas in low-pressure pipelines residential areas while
transmission corresponds to transportation with high-pressure pipelines.
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BOTAS would purchase the gas at the Bulgarian entry point from a third company

that is partly privatized on the Russian side.

Table 1 Decree-Law No. 350 dated 1988 on the Usage of Natural Gas

Activity Permit (share
formation)
Import BOTAS Prime Minister
Distribution and Sales in Metropolitan Municipalities (or their
Municipalities Enterprises)
BOTAS

Other Companies

Distribution and Sales in Metropolitan BOTAS
Municipalities to industrial customers/regions
having minimum 5.000.000 m3/year
consumption

Distribution and Sales to other regions BOTAS (or its affiliates)

Source: http://www.resmigazete.gov.tr/arsiv/20014.pdf)

Table 2 Decree-Law No. 397 dated 1990 on the Usage of Natural Gas

Activity ‘ Actor Permit

Import BOTAS The Board of
Ministers
Distribution and Sales in Cities BOTAS

Other Companies

Distribution and Sales to customers/regions BOTAS
having minimum 1.000.000 m3/year
consumption

Distribution and Sales to other regions BOTAS
Other Companies (if
permitted by BOTAS)

Source: http://www.resmigazete.gov.tr/arsiv/20428.pdf)
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Private companies started to participate in the gas business in the mid-1990s after
its profit-making potential was realized. But the participation was originated from
Arguably this is the transfer of rents in Russia since some amount paid by Turkey
would flow to this company’s account. However, such a transfer could be realized
only after Turkey’s approval. Gazprom assured the Turkish government's consent by
making a partnership with an influential Turkish company. But, for Russians, the
barrier was the bureaucrats, not the politicians. The Ministry of Energy and Natural
Resources and BOTAS have not rushed into such an agreement and did not facilitate
it. Then, they found an interim solution: Making BOTAS, itself, a shareholder of this
company which BOTAS would import gas, which was accepted by both sides. In this
respect, TURUSGAS was established with a mission to takeover some of Gazprom's
exports to Turkey. The agreement was concluded in 1996 and it was renewed with
an increased amount two years later. BOTAS was reported to purchase gas from
TURUSGAZ at a higher price (Gazel, 2004), but the matter only got noticed with
public sensitiveness during the financial distress of the early 2000s. The point is that
almost all the coalition governments of the 1990s had been party to the creation of
this rent transfer. The first cooperation agreements were signed in 1993-4 during
the center-right True Path Party and the leftist Social Democrat Party coalition; it
was concluded during the coalition of Welfare Party-True Path Party in 1996. Then,
the contracted amount was increased during the Motherland Party and Democratic
Left Party coalition. In brief terms, the rents created out of the TURUSGAS contracts
were not the fruit of a single government; and they emerged in the unstable
political atmosphere of the 1990s. In 2004, the newly elected Justice and
Development Party (JDP) opened the way to High Court for the ministers who were
in charge in the signing of the natural gas purchase extension agreement in 19982,
The public awareness on the issue grew with the 2001 financial crisis that led to an

essential regulatory reform, to be analyzed in the next section.

12 But JDP’s appeal to the High Court was somewhat politically motivated as the original
agreement was signed by the JDP’s political predecessor, the Welfare Party.
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4.2 Natural gas market reform: legal framework

Turkey's natural gas market reform was realized with the enactment of Natural Gas
Market Law No. 4646 in April 2001 (See Figure 2). However, as touched above,
these reforms are extensions of various liberal reforms starting from the 1980s. The
liberalization of the 1980s was stressful for Turkey as it was trying to establish a
liberal market structure on state-led developmentalist foundations. For instance,
the privatization schemes, such as Build Operate and Transfer (BOT), as well as Build
Operate and Own and Transfer of Operating Rights faced legal problems as they
were designed as concession contracts under the framework of Turkish
Administrative Law, a qualification which prevented the existence of international
arbitration clauses in the contracts. In addition to that, the government recognized
take-or-pay clauses as well as Treasury guarantees for the new contracts, which

impose the entire risk of the business to the public funds.

At the dawn of the 2000s, two factors paved the way for fundamental reform in
energy markets. One of them was that international actors, i.e. World Bank and IMF
were quite influential in Turkey's policy-making process due to the persisting
macroeconomics instability. Both Turkey's stand-by agreement signed with the IMF
in 1999, as well as the Economic Recovery Loan Agreement, signed with the World
Bank, envisaged the application of the neoliberal rulebook for the energy market's
restructuring. These plans came into existence after the dramatic 2001 economic
crisis. Within two months after the crash of the Turkish lira in February 2001, the
government enacted laws that completely overhaul the markets in energy supply,
including electricity and natural gas. The laws were among many other reform laws
that were rapidly prepared to assure the international creditors concerning a
neoliberal institutional adjustment. The rent-seeking had played a considerable role
in the emergence of the 2001 economic crisis, which was bred in the neoliberal
setting of the post-1980 era. However, the idea behind the 2001 reforms was to

even solidify the notion of the liberal economy by holding the state-led
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developmentalist tradition accountable for the governance problems in the post-
1980 era (Bedirhanoglu & Yalman, 2010). The energy industry was no exception, as
the reform law envisaged a market structure as a textbook example of neoliberal

energy market restructuring.

A second driver in this period was the EU candidacy process of Turkey. As
mentioned above, the EU specified a comprehensive framework for energy market
liberalization for its members. These guidelines firstly drafted in the relevant
directives have also functioned as a reference for Turkey's path to energy market
liberalization as the EU had just started the candidacy negotiations with Turkey in
1999. The candidacy process caused momentum for Turkey to ensure institutional
alignment with the EU. As a result, the outline of Natural Gas Market Law No. 4646
resembles the EU acquis as it includes unbundling requirements, fair third-party
access clauses, giving the responsibility of market supervision to an independent

regulatory authority, which will be elaborated below.

The basic aim of Law No. 46463, which can be defined as the reform law as it has
completely changed the understanding of natural gas supply in Turkey was to
enable competition in all segments of the market by the vertical and horizontal
disintegration of market actors, allowing fair third-party access, and privatization
and depoliticizing of the market environment with an independent regulatory body.
Vertical and horizontal disintegration means the introduction of unbundling and
setting market limits respectively. In the traditional framework, incumbent
companies were assuming every task in the market from transmission to
distribution and from import to retail sales. The Law No. 4646 envisaged different
licenses to different entities for each market segment, specified in Article 4 of the
Law and outlined in Table 3. No company is allowed to do business in two different

market segments or have the control of more than one company in a specific

13 The first version is available at https://www.tbmm.gov.tr/kanunlar/k4646.html (accessed on
1.1.2018)
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market segment (Article 7/3). Besides, according to the market share thresholds, an
importer cannot import more than 20% of Turkey's total consumption while the

market share of a wholesaler cannot exceed 20% (Article 4 and Article 7/2).

Table 3 Natural Gas Market Activities According to Natural Gas Market Law No.
4646

Network/Trading Segments

Network Services Transmission (Pipeline and Land
Tankers)

Distribution

Storage (LNG and Underground)

Trading Services Import!* (Pipeline and LNG)
Wholesale
Export

The second tool to introduce competition is the assurance of fair third-party access
in the network (Article 6/b/2). The transmission, distribution, and storage
companies are required to ensure fair access to the import, wholesale, and export
companies. The goal is to encourage the potential market players to enter the
market and thereby increase competition. The fairness means the fair treatment of
the companies during the operation of the network and other facilities and applying
objective tariff in the use of the facility (Article 11). As it will be detailed in the
following sections of the thesis, the network tariffs are subject to regulation for the
distribution and transmission companies while the prices are negotiated among

storage companies and their customers.

14 The importers can engage in sales services without getting a wholesaler license.
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The third measure of the law was to ensure competition by the privatization of the
existing state-owned enterprises (Provisional Article 3). As noted, almost all of the
distribution companies were owned by BOTAS or municipalities while and the
trading business was made under BOTAS’s de facto monopoly. The Provisional
Article 3 of Law No. 4646 stipulates the complete privatization of the distribution
companies owned by BOTAS in eight months. As regards the municipality-owned
distribution companies, the Law no. 4646 recognizes them three vyears to
restructure themselves so that the state shares of the company fall to below 20%.
The Law also conditions the (i) downsizing, (ii) fragmentation, and (iii) partial
privatization of BOTAS's other activities. Drastically, BOTAS was required to transfer
the already signed contracts to other companies until its contracted amount falls to
below %20. This objective was supposed be achieved in eight years as the transfers
should be at least 10% each year. Unless EMRA allows the otherwise -based on the
competition conditions-, BOTAS is not allowed to make new contracts before the
goal to shrink to below 20% is maintained. Then, BOTAS’s transmission section was
supposed to be left to a different state company while other companies would be
privatized in just two years. In short, the Law no. 4646 envisages a decade-long
transformation in the gas market which would ultimately end up with a single public

owned company engaged in the transmission segment.

Finally, the Law no. 4646 established Energy Market Regulatory Authority (“EMRA”)
as the authority to regulate and supervise the market players. More specifically, the
EMRA Board has been authorized for licensing market activities, franchising the new
distribution regions to private companies, settling the inter-company disputes, and
making tariffs of the network companies. It was designed as an independent
regulatory authority so as to assure credible regulatory commitment (Levy and
Spiller, 1994). The aim was to depoliticize the field of energy markets, leading the
problem of the democratic deficit. Those who are not politically accountable to the
public are making regulatory decisions while political interference could be possible

only through legislative means (Thatcher, 1998). On the merit side, this prevents
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myopia of politicians who wish to the next elections with a cost charged on the
future governments. Theoretically, EMRA is required to take the regulatory
measures only in consideration of the market dynamics. Having equipped with such
a semi-judiciary nature going beyond a typical administrative organ, it has the
authority to settle disputes among the market players and between the licensee

and the customer.

The outline and main features of the reform Law no. 4646 which is listed above
were not peculiar to Turkey. Turkey was exposed to a powerful global stream of
liberalization of energy markets which had already started in the mid-90s and in
which the EU also played a part. The above section has provided an overview of the
goals of the reform as well as the historical context. The next section will get into
details of the natural gas market legislation in Turkey, and explore see how the
institutions defined the evolution of the natural gas market in Turkey. By doing so,
we will be able to see the achievements as well as failures of the Turkish gas market

as well as the role of institutions in this process.
4.3 Results of the natural gas market reform

This section provides a gap analysis of the Turkish gas market reform which includes
what is aimed at by the liberalization reform law and what is achieved. The goal of
the reform is clearly articulated in Article 1 of Law No. 4646 as “..to ensure supply
of good-quality natural gas at competitive prices to consumers in a regular and

environmentally sound manner under competitive conditions.”

In this respect, the law has three main goals: competitive prices and security of
supply, and being environmentally sound. In this section, we will analyze the first
two goals while the third one, “environmentally sound manner'>” is more related to

the electricity markets and has no reflections in the gas market.

15 The term is the same as first article of the electricity market law.
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4.3.1 Competitive prices

Gas price includes commodity price and transport price. The commodity price is

determined in the theoretically competitive market, as EMRA terminated the

regulation of wholesale prices!® in 2007. The price of the transport covers the price

paid by the traders to the network operators, which are transmission, distribution,

and storage system operators. The prices of these facilities are subject to

regulation, so, competitive prices for these facilities have different dynamics. For

the non-regulated segments of the market, we can use typical competition

measures as Herfindahl-Hirschman Index (HHI), and the number of players in the

market (IPA Advisory, 2015).
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Figure 3 Number of Suppliers in Turkish Natural Gas Market

Source: Derived from EMRA license tables available at
https://www.epdk.org.tr/Detay/Icerik/3-0-90-1007/dogal-gazlisans-islemleri

16

Board decision dated 27/12/2007 and no 1439/2 available at:

https://www.epdk.org.tr/Detay/Icerik/3-0-0-1213/dogal-gaz-piyasasi-kurul-kararlari
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First, the number of actors in the gas market will be analyzed, which gives some
ideas as regards market entry and private sector interest in the market. These

numbers are charted in Figure 3.

As we can see the number of licensees is steadily increasing in the market especially
in terms of wholesalers and spot gas importers. The number of long-term importers
is relatively stable as it requires stricter terms to get a long-term import license. The
reasons for such variation will be discussed in the below chapters. At this stage, we
can see that there has been just one gas importer, BOTAS, until 2007. Between
2007 and 2009 new suppliers participated in the market with the contract release
program of BOTAS, during when 4 new suppliers got licenses. The second wave of
new suppliers was realized in 2012, when the earliest contract of BOTAS with
Russian Gazprom terminated and, due to legal constraints, only private actors made
a new contract with Gazprom. Finally, in 2013, another private actor made a deal
with Iraqg to import gas and got a license from EMRA. So, we can see that there have

been 9 actors in the gas market since 2013.

The wholesale and spot LNG licenses have regularly increased. In the first years of
the market reform, the producers started to get a wholesale license. While the gas
extraction permit is given by the Ministry of Energy (General Directorate of
Petroleum Affairs), the sale of the gas to market could be possible through
wholesale licenses given by EMRA. However, their numbers are below 10 and a
great majority of the wholesalers are an affiliate of distribution or import
companies. We will discuss this issue in the next chapter. As regards the spot import
licenses, we can say that there are two sources of spot import: LNG and pipeline
gas. The first rise in the figure is the late 2000s, when the privately-owned Aliaga
LNG terminal was opened. Together with the decline of LNG prices, new actors got

licenses from EMRA to import LNG to Turkey. We can see another rise recently,
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which was realized with the EMRA decision!’ to open spot pipeline gas opportunity

in 2019.

However, Figure 3 does not provide a shred of sufficient evidence to show the level
of competition in the Turkish gas market. It has a value to show the number of
players but lacks the market shares of each player. In reality, the aim of the gas
market law was to diminish BOTAS’s market share to a maximum of 20 percent and
also set the same limit both in wholesale and import branches to all possible
suppliers. Therefore, Figure 4 charts the HHI of the Turkish gas market, which is
commonly used to calculate market power and concentration in a given market. HHI
presents the sum of squares of each player’s market share. As the shares become

smaller, the index gets to zero. In the case of monopoly, it rises to 10,000.
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Figure 4 HHI and BOTAS's Market Share

Source: Derived from EMRA sectoral reports published from 2009 to 2020. All
reports are available on EMRA’s website: https://www.epdk.org.tr/Detay/Icerik/3-
0-94-1007/dogal-gazyillik-sektor-raporu

7 Decision No: 8828 dated 12/09/2019
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As Figure 4 shows, the concentration in the gas market has always been far above
the targeted levels. The grey line below shows the target of the law which specifies
that BOTAS’s market share should fall to a maximum level of 20% by 2009. It is also
the maximum market share threshold for a supplier as defined in the law. However,
the HHI (score is from 0 to 10000 at the left) has never fallen to below 6000 and it
even exceeds 9000 in 2019. In this respect, we can argue that the target
concentration level of the law has not been achieved, and the trend does not imply

the achievement of such a level in the coming years.

As we see BOTAS (shares are shown at the right) has kept its dominance since the
very beginning of the reform. It temporally fell to 70% in 2010 which is a result of
first contract releases from 2007 to 2009 as well as LNG imports from a private
company in 2010. However, with the growing consumption in the 2010s and rising
LNG prices, BOTAS’s market share stabilized through the mid-2010s. The decline in
2013 which is a result of BOTAS’s termination of the contract with Russian Gazprom
did not change the trend. Especially after the construction of the Trans-Anatolian
Pipeline (TANAP) from Azerbaijan and the new gas purchase contract from
Azerbaijan’s SOCAR company increased BOTAS’s market share to the previous level.

As of 2020, we can say that BOTAS's share is at the pre-reform levels again.

At the bottom line, we can check the natural gas sales prices. Figure 5 demonstrates
natural gas retail sale prices. The blue line represents the retail sale price applied in
the Istanbul region!®, while the yellow line represents inflation-adjusted prices. As
Figure 5 makes it clear, the natural gas prices , overall, have grown above the

inflation rate after the natural gas market reform.

18 |stanbul region is by and large representative for the retail sale prices over distribution network.
Even the network tariffs varies, the natural gas commodity prices cover a great part of the final price
discussed below in section 5.2.4.2.2.
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Figure 5 Natural Gas Retail Sales Prices (TL/m3 in Istanbul)

Source: Prices are obtained from IGDAS website (https://www.igdas.istanbul/perakende-
satis) while the inflation rate is taken from Central Bank of Turkey:
https://www.tcmb.gov.tr/wps/wcm/connect/TR/TCMB+TR/Main+Menu/Istatistikler/Enflas
yon+Verileri/Tuketici+Fiyatlari

One can interpret the change in natural gas prices by the change is oil prices. To see
if they have a relationship, we can check Figure 6. As Figures 5 and 6 are compared,
the gas market rise in the first decade largely follows the path of oil market prices
for the first decade. However, especially after 2014, the natural gas market prices
appeared high despite the falls in the oil market prices after this period. These two
figures demonstrate two points: The natural gas prices have increased overtime in
Turkey. In clear terms, The price increase in the last five years was realized despite

the falls in the oil prices which the natural gas prices are linked to.
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Source: https://www.macrotrends.net/1369/crude-oil-price-history-chart

4.3.2 Security of supply

The security of gas supply is a more complicated topic and its measurement
requires various parameters. These measures are vast and hardly put into a single
form like in the case of competition. In this respect, the Measurement of Short-term
Energy Security (MOSES) index of the International Energy Agency (International
Energy Agency, 2011) will be applied. This index measures country vulnerabilities to
supply disruptions that can last for weeks. It identifies a set of indicators for
external and domestic risks as well as for resilience capacities to deal with such

disruptions (Table 4).
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Table 4 Parameters of Natural Gas Supply Security

Dimension Indicator Low Medium High
External Import Dependency <10% 30%-40% >70%
Political ~ Stability = of <1.0 1.0-4.0 24.0
Suppliers
Domestic Share of offshore | <30% >280% >80%
Risk production
External Diversity of suppliers >0.6 0.30-0.6 <0.30
Resilience  (HHI)
Entry Ports 0 1-2 23
Points Pipelines 1-2 34 >5
Domestic Send-out capacity <50% 50%-100% >100%
resilience Natural gas intensity, <20 20-60 >60

bcm/$1000 USD

Source: IEA, 2011b

In this respect, we can start by analyzing the risk of supply security and import
dependency. As Figure 7 shows Turkey is strongly dependent on imported natural

gas while indigenous production is negligible.

While import dependence is a risk for the security of supply in Turkey, this can be
relieved by the diversity of suppliers. If there are too many suppliers, the risk of
supply disruption from a single point diminishes. We can measure the diversity
again through the HHI which shows us in any external source is dominant in Turkey.

Figure 8 plots the shares of Turkey’s imports by countries as well as the HHI.
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Figure 7 Turkey's Natural Gas Import Dependency

Source: Derived from EMRA Natural Gas Market Reforms 2009 to 2020

To begin with the HHI, we can see that there has been a gradual decrease in the
value from around 5000 to 2000 (right scale) since the beginning of the reform
process. The first decline in 2010 can be explained by the relative decline of LNG
prices and the rise of spot LNG trade. But the second and more persistent decline is
mainly due to Russia’s gradual loss of share in Turkish gas markets. Especially after

the introduction of TANAP gas in 2007, Azerbaijan’s share increased dramatically

and has almost reached Russia’s share.
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Source: Derived from EMRA Natural Gas Market Reports 2009 to 2019

From both competition and security of supply perspectives, the trend is positive in
the sense that Turkey’s import sources get more diversified. As the trend continues,
we can argue that gas is now imported in more competitive terms and more
securely. When Russia was the dominant supplier with a share of over 50% up to
2010, Turkey’s relative vulnerability against Russia was high. However, today, we

can say that dependency on a single source is not a case in Turkey.

Another criterion mentioned in Table 4 is the political stability of suppliers. IEA

calculates the political stability of suppliers by taking the weighted average of
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supplying countries using the OECD political stability rating’®>. When we apply this
rating to Turkey, we can see that the score is high as defined in the index. The

variation of scores from 2005 to 2019 can be seen in Figure 9.
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Figure 9 Political Risk of Turkey’s Natural Gas Suppliers

Source: Derived from EMRA Natural Gas Market Reports 2009 to 2019 and OECD
ratings (https://www.oecd.org/trade/topics/export-credits/arrangement-and-
sector-understandings/financing-terms-and-conditions/country-risk-classification/)

As Figure 9 shows Turkey’s sources of natural gas are relatively unstable countries,
which put a risk on supply security. Although Turkey has not been exposed to
disruption on political grounds, the risk is not ignorable as there are cases, such as
the Libyan civil war, that halted energy supply for the importer countries. But the
sources of gas can hardly be changed as a policy option since geography is given. In
the long run more reliable diversity, both considering Figures 8 and 9, can be

achieved through the LNG imports.

1 The rating is available at OECD webpage: https://www.oecd.org/trade/topics/export-
credits/arrangement-and-sector-understandings/financing-terms-and-conditions/country-risk-

classification/
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Figure 10 Daily Natural Gas Send-Out Capacity and Peak Consumptions

Source: Daily Peak Consumptions are derived from EMRA Natural Gas Market
Reports 2009 to 2019 (Amounts 2005 to 2010 are extrapolated based on annual
consumption) and the Send-out capacities are derived from company web pages
(www.botas.gov.tr, etkiliman.com.tr, and egegaz.com.tr)

Figure 10 shows Turkey’s domestic resilience capacity against supply risks. The
intuition is that to the extent that underground and LNG daily send-out capacity
meets daily consumption, the natural gas system is more resilient to short-term
natural gas disruptions. ldeally, such send-out capacity can meet the domestic
consumption at peak times so that disruptions from cross-border supplies can be
tolerated. As the red line in Figure 10 shows, Turkey’s domestic peak
consumption/daily storage send-out ratio is barely over 50 percent that amounts to
mid-level resilience. It was even worse before 2015 during when the consumption
was skyrocketing but the capacity was stable. Thanks to new investments in
underground storage (opening of Tuz GOlU salt caverns as underground storage

facility, improvement of Silivri underground facilities) and new LNG terminals
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(Floating Storage Regasification Unit (FSRU) at Aliaga/izmir and Dértyol/Hatay as
well as capacity improvements in the exiting two facilities) have increased the

mentioned ratio and relieved the risk of supply disruptions.

Finally, we can move to the gas intensity of Turkey which basically shows the
country’s economic exposure to gas disruptions. If the gas intensity is high, any
disruption would lead to higher economic consequences because of the relative
importance of gas in economic growth. For instance, gas supply risks and resilience
capacity are not a matter for a country that does not rely on gas in its economy.
Practically, the issue is more relevant to the share of natural gas in power

generation.

70

60 — GesssooccssBossssBosssiossecossedosssc esse@hosssdosssldosss ;’((f .....

—~~
s0 ~7 TN
40
30
10 —Gereoomee oo ern@erreomeeenems SRR

10

2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

am@um Bcm/1000 USD  co@ee Low ee@ee High

Figure 11 Natural Gas Intensity in Turkey

Source: Derived from EMRA, 2019 and World Bank data:
https://data.worldbank.org/indicator/NY.GDP.MKTP.CD?end=2018&locations=TR&s
tart=2003&view=chart
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The low and high levels of gas intensity, shown in green and red dotted lines in
Figure 11 are taken from IEA (2011b). Accordingly, we can argue that Turkey’s
natural gas intensity is high; and especially after 2013, the trend has turned even
upward. The figure shows the higher level of vulnerability of the Turkish economy

against supply risks.

As regards the security of supply, overall, we can argue that there are some
favorable developments especially in increasing resilience capacity against some
lagging indicators. Turkey’s gas intensity has increased over time which makes the
country more vulnerable to an energy source. Worse, this energy source is not
indigenously produced, and she is extensively dependent on foreign production
while these are countries with relatively unstable political regimes. On the merit
side, the import sources have been diversified throughout the reform process, and
reliance on a single source, i.e. Russia, is no longer a matter. Besides, there have
been some new investments especially after 2015 which increased the number of
LNG ports (2 FSRU terminals), interconnection points (TANAP, Turkstream) as well

as an increased level of storage send-out capacity.

4.3.3 Assessment

Based on the overall picture we developed above, one can see that the market
reform process failed in terms of competition as BOTAS kept its gigantic structure all
over the market. Natural gas is supplied under BOTAS’s near-monopoly service,
both in the import and wholesale branches of the market. As regards the security of
supply, the targets have been somewhat achieved since gas is now imported
through more diversified resources and there are new investments that would
tolerate supply disruptions. However, as the gas consumption and daily peak
amounts in winter seasons increase, the new investments fall short of the desired

resilience levels.
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The next chapter will analyze these failures and achievements from an institutional
perspective and show how institutions practically determine the developments in
the gas market. This will allow us to see the contradictions between competition
and security of supply goals and the efforts of actors to get aligned with the reform

process through formal and informal rules.
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CHAPTER 5

ANALYSIS OF TURKISH GAS MARKET REFORM FROM AN INSTITUTIONAL
PERSPECTIVE

5.1 Transaction costs and barriers to unbundling

5.1.1 Why firms vertically integrate?

Vertical unbundling of energy utilities is one of the essential steps towards the
liberalization of markets. From a policy perspective, the unbundling is a result of
government intervention in the industrial organization to prevent anti-competitive
behaviors. But from an economic and industrial perspective, the unbundling is
enforced disintegration of a vertically integrated company. In other words, both the
tendency to vertically integrate and to disintegrate can arise as a government
choice or after the firm's own choice. While the first is a sort of regulation the
second is the firm's preference for efficiency gains. There is much to discuss vertical
unbundling, but we better start with vertical integration so that we can understand

why firms resist unbundling against government regulations.

Vertical integration, from a neoclassical perspective, is an alternative to "buy" in the
market instead of making it internally. Indeed, microeconomics is the application of
an anonymous spot market for the allocation of resources. This perspective ignores
the issues associated with the internal organization of the firms and concomitant
resource allocation. Firms are assumed as production sets that rely on anonymous
spot markets to trade inputs and outputs. Firms' actions are complementary to the
market actions while resource allocation through markets and resource allocation
within the firm itself or hierarchical organizations (public enterprises) are irrelevant
to each other. (Joskow, 2003 pp. 320-322).
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On the other hand, industrial organization theorists, such as Perry (1978) and Tirole
(1988), sustained an effort to understand the causes of vertical integration. Among
others, these explanations include ending double marginalization, facilitation of
price discrimination and market power abuses, or ensuring supply security. The
contribution of the new institutional economics in these discussions is that they add
the "costs" of vertical integration, which they call "transaction costs". Coase's
seminal article on the nature of the firm (1937) is an alternative explanation of why
firms integrate to avoid transaction costs. In this respect, the new institutional
economics also investigates the hybrid forms of governance between the two
polarities of spot market transactions and vertical integration. Such governance
forms include long-term contracts, joint ventures, holding companies, partial
integration as well as public enterprises. To Williamson (1971), the tendency to
integrate increases with the market imperfections of various types as the

transaction costs are common in market imperfections.

The transaction costs involve costs of drafting, monitoring, and enforcing contracts,
and the costs arising out of ex-ante investment and ex-post contractual hazards as
well as ex-post bargaining, haggling, pricing, and supply decisions because of
changes in market conditions (Willamson, 1975). Bounded rationality, on the other
hand, plays an important role as the parties of a contract cannot foresee all
contingencies that would affect their intention before the competition of the
contract. Among these governance structures, the firms chose the one that reduces
inefficiencies associated with both ex-ante investment and ex-post performance.
Asset specificity, complexity, and uncertainty are critical in the evaluation of costs
among the spectrum of market-based transactions or settlements within a vertically
integrated firm. If the costs are high, a vertically integrated firm would well
harmonize the conflicting interests and smoothly adapt to the changing conditions
within the contract period. This facilitates efficient investment and adaptation to
market conditions. As Williamson argues (1971, p.115), each firm in a bilateral

contract negotiation faces a dilemma: they have to estimate all contingencies that
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may arise during the contract period. But this is not possible as each contingency
cannot be specified in advance. If the contract is seriously incomplete, the
contingencies would lead to parties exhibiting opportunistic behavior and joint
losses. A vertical integration, then, eliminates the conflicting interests, reconciles

differences, and increases efficiency.

Joskow (2003 p. 326) highlights asset specificity as an important source of
transaction cost that leads the parties of bilateral trade to vertically integrate.
Accordingly, as the specificity of a good traded among two parties increases, they
become more locked-in with each other. In such cases, the investments are sunk
and have little value if the contract is not fully applied. In such cases, the party
which is more dependent on the trade, i.e. have greater sunk costs, is more akin to
vertical integration. The motivation of such a tendency is that the counterparty may
shirk from the responsibilities or exhibit opportunism to abuse the locked-in firm.
The tendency to integrate could be both towards upstream and downstream,
although in many cases the upstream companies are more vulnerable and thus

prefer expansion towards downstream.

The contexts of asset specificity vary (Joskow, 2003, pp. 327-328). These include
site-specificity, where the site of the delivery is so specific that once the investment
is made the parties cannot change the location; physical asset specificity, where a
product of a firm fits a certain product of the trading partner and they consist of
sunk costs; human asset specificity where the human resources and skills are
developed to meet the requirements of a specific trading partner; finally intangible
assets, such as brand names, where the holder of these assets need extra care to

protect it even after delivery to the counterparty.

For the relevance of asset specificity, the following examples from two different
value chains of flour and oil provide would provide a good comparative basis before
analyzing the natural gas market. If we think about the relationship between a mill

where flour is produced and a bakery that buys the flour from this mill and produce
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bread. This is just a ring of a supply chain of bread starting from cereals farming to
selling to final customers in a market. In this ring, the asset specificity between the
trade of mill and bakery is not high. There may be some verification costs for the
bakery which needs the assurance of the quality of flour and the mill should ensure
smooth supply not affected by annual cereal production cycles. The problem would
occur if the market size is small and, for instance, a mill and bakery operate as
bilateral monopolies. In the latter case, the tendency of the firms to integrate
increases to avoid contractual losses and increase efficiency. However, such a small
market size is not realistic in today's highly developed transport facilities and
enlarged market sizes. So, we can more or less agree that asset specificity shall not
be valid in the trade between a mill and a bakery, and their tendency to vertically

integrate is less.

Now we can think about an oil company that produces oil and sell it to a refinery.
Oil is produced in many parts of the world, but their extraction locations entirely
depend on geological formation and irrelevant to possible demand locations. The
locations of refineries are more flexible with consideration to closeness to seaports
so that oil tankers embark on the load. The sunk costs are much higher compared to
the previous example and the quality of the product varies. Besides, the supply and
demand of oil, i.e. the market conditions, often fluctuate and make the parties
vulnerable to future changes. While the specifications of raw oil match many
refineries all over the world, some raw oil can be processed in a certain type of
refineries, making them locked in with each other. For instance, Venezuelan oil can
be processed in US refineries by and large. This made the Venezuelan oil company
make ventures in the US to ensure the continuity of oil exports. We can also see
that refineries are commonly owned by oil producers all over the world which can
be well explained by the transaction cost economics. To compare with the previous
example, we hardly come across a mill company to integrate with a bakery so that it
produces not only flour but also bread. However, oil production companies

integrate with refineries to avoid transaction costs and increase internal efficiency.
67



The two examples given above provide a basis for a solid analysis for the natural gas
markets and provide the opportunity to review the natural gas market from the
same viewpoint. A gas extraction firm needs to bear huge exploration costs and
extraction costs, just like an oil firm. However, as gas flares and vents easily, one
should meet significant extra costs after unearthing the gas. They can't just put it
into barrels and ship long distances with a tanker. Rather they have to be
transported through high-pressure pipelines needing compressor stations that
ensure smooth transportation with pressure adjustments. The storage facility is
quite limited to the geological formations and it can mainly rely on pipeline
volumetric capacity (line pack). While LNG is an option, it can hardly resemble oil as
it needs very expensive liquefaction and gasification terminals and specifically built
tankers that can't keep it for a long time in its tanks. Now, if a company, say Russian
Gazprom, wishes to sell gas to a trading company, say BOTAS, at the delivery point,
both of the companies need to bear huge investment costs. If we go over this
example, when Gazprom is agreed to sell gas to BOTAS at the Turkish-Bulgarian
border, they both need to lay pipelines in thousands of kilometers long and build
multiple stations on the route. They need to well arrange the production and
delivery, and more importantly, meet the varying consumption figures over time.
Such conditions strongly lock the parties of the trade with each other and they can
hardly change partners once the investment is made. In such a case, the problem of
incomplete contract, as well as the asset specificity, is too high especially compared
to the previous examples. The potential excess of transaction costs would increase
the tendency of gas companies to vertically integrate to gain efficiency and avoid
greater costs. This is not only valid in our example above, but almost in all segments
of the gas supply chain. As it was explained in the history of BOTAS above, we saw

that the company was extensively integrated as a vertical company.

However, the over-tendency in the gas business to vertically integrate is the matter
itself for the governments. To get back to the previous examples, the government

rarely involves the commercial relationship between a mill and a bakery while there
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may be occasional interference to the mergers in the oil business. What makes gas
supply different is that it consists of natural monopolies, and this brings us to the

matter of unbundling as government regulation.

Gas has been supplied through companies that are vertical integration of a natural
monopoly and trading company. For instance, in the above case, the company that
connects the pipeline at the import point is the transmission division of BOTAS
while the trading is made by the trade division. What regulation asks, theoretically
is that if the natural monopoly segment of BOTAS is unbundled from the
competitive segment, there is room for gains from the competitive forces of the
market. This is the first principle of any gas market liberalization rulebook as
envisaged by the liberal market theories and principally the neoclassic theories of

the market.

However, an institutionalist would object to this scheme in the sense that the
vertical integration of two firms is spontaneous actions of market players. That is, a
vertical unbundling would lead to inefficiencies that would not be covered by the
gains of the market. The solution to this dilemma, as initially developed by the US
and soon promoted by the UK and then the EU, is to invent the power of
"regulation”. Among the unbundled companies, the one which is not open to
competition, i.e. the network operator, would be regulated while the trading
company would be exposed to competition. Regulation should operate as the new
actor that prevents the losses that may arise due to the vertical unbundling

(Gomez-Ibafiez, 2003).

5.1.2 Reasons and applications of unbundling

Although there are economic and legal reasons and consequences, below the
institutional perspective is discussed which also have legal, economic, and rational
consequences. In terms of technological advances, unbundling has become possible

with some technological developments in the last two or three decades. These
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developments put a strain on monopolies and opened leeway for new ones. We can
count at least three game-changers in the market: decline in the LNG facility
investment and transport costs, rush to gas-fired power plants due to their reduced
capital costs as well as environmental superiorities of gas over coal and oil, finally
the revolution in gas fracking technologies which led an abundance and diversity in
gas production. These developments have facilitated the governments’ involvement
in the market to terminate the existing monopoly structures as competition became

more than feasible.

As the windows of opportunities are opened with the technological advances in the
gas supply chain, the governments, under the influence of neoliberal ideas,
considered the potential advantages of unbundling. Arguably, the creation of a level
playing field for trading companies is one of the first potential advantages that
governments seek. Unbundling would prevent the network owner to give undue
preference to its trading company against potential rivals. The access of rivals can
be hindered by setting high tariffs and using commercially sensitive information
that only the network owner possesses. Finally, the network company can cross-
subsidy the trading affiliate so that the competition is hampered in the supply

segment of the market.

Apart from these purported benefits on competition, one can also note that the
unbundling is a necessary step for privatization as well (Baarsma, Nooij, Koster, &
Weijden, 2007, p. 1787). After unbundling, the restructured company can be more
easily sold with different parts or at least one of the fragmented parts. The UK, for
instance, adopted an unbundling strategy to privatize the railway business first.
Turkey's gas market strategy and privatization are also based on a proper

unbundling in advance, which we will see below.

On the global scale, unbundling as a government act started in the late 19% century
US with the Sherman Act (1889) and Clayton Act (1914) prohibiting agreements that

may limit competition (Perry, 1989, pp. 241-247). As we explained in the previous
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chapter, unbundling efforts were finalized in the most developed version in the late
1990s for the US. Today, the US model is often represented as the workability of
unbundling in the gas market (Lapuerta, 2008, pp.11-12).

As regards the EU, unbundling has been the essential and most controversial
element in the EU regulations on gas market liberalization. The first gas directive in
1998 stipulated the termination of monopolies and asked the incumbent network
companies to ensure fair third-party access. The requirement of unbundling was
reinforced in the second gas directive in 2003, through which regulated third part
access is made compulsory. The level of unbundling envisaged by the first two EU
directives was legal or functional unbundling that comes with separation of
accounts. Essentially, gas companies are required to create different legal entities
for network activities. Accordingly, this must be accompanied by a separation of
executive management and operational decision-making concerning network
activities. The parent company should not involve in the management of the

network company.

However, the directives yielded little benefit to introduce competition in the gas
market. In 2009, the Commission drafted a sector inquiry report and concluded that
the barrier behind the competition in the gas market is the ongoing conflict of
interest between the division of the vertically integrated companies. There is a risk
that they may abuse their control over the network to prevent the expansion of
their competitors is significant (EC, 2006). As the Commission has realized even if
there is a sincere attempt to fulfill unbundling obligations, the network company is
under the strain of combining divergent targets, which at best lead to a sub-optimal
behavior for the operator. The means of discrimination include, among others,
complicating the access conditions to networks, abusing the balancing regime,
application of unfair and non-transparent capacity mechanisms. On the other hand,
there emerged information leakage between the supply and network affiliates of

the parent company no matter if they are legally different companies. Finally, the
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investment decisions of the network companies were heavily distorted by the
interest of the trading affiliate. We have previously discussed the case of Italian ENI,
the ltalian former incumbent, which was often accused of not investing in capacities
to prevent entries for the rival companies (Lowe et.al., 2007), which would barely

overcome by the Italian competition authority’s involvement.

Referring to such barriers on the transition to a competitive market, the EC issued a
new directive in 2009 which envisaged ownership unbundling that is the final way
of separating the network and trading companies. Ownership unbundling is the
separation of all network operations from trading activities so that they have no
common interest. In this respect, the companies do not have distinctive legal
identities; and they don't have significant share or control among each other. A
critical point in this provision is that the EC directive does not envisage the
privatization of the network companies, so that "the strategic asset" concern of
national governments is satisfied. However, in the case of public ownership, the
directive stipulates that the companies should be established under different
ministers. This condition has merit in cases of cabinet system government where
rulemaking is collegial; that is why it has room for application in the EU. We will

discuss the Turkish case in detail below especially in terms of government structure.

5.1.3 Unbundling of natural gas sector in Turkey
5.1.3.1 Legal foundations

Turkey's gas unbundling provisions run parallel to a global agenda to separate the
network owner and the trading company. Turkey has defined different licenses to
different market activities that serve this separation much easier. While the
network activities include transmission, storage?, and distribution and trading
activities include import and wholesale. Any actor who wishes to operate in the

above fields is required to take a license from EMRA.

20 Storage license is given for both LNG storage and underground storage.
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Figure 12 shows the network and trade links as envisaged in the Turkish gas market
law. In the figure, the black rectangular boxes represent network operators that are
subject to license while the orange oval boxes are traders in the system. Similarly,
the blue arrows are the pipelines and the orange arrows show the commercial
relationship. The direction of the arrows is the direction of flows. The unbundling
requirement in the gas market is essentially the separation of black boxes from

orange boxes so that system users can use the system fairly.
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Figure 12 Turkish Gas Network and Trade Links

Source: Author’s own derivation from the Natural Gas Market Law No. 4646
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To enable competition by unbundling, the gas market law has two basic
instruments. The first one (Article 7-a-1) is referring to the Competition Law dated

1994 as follows:

The provisions concerning the freedom of competition, prevention of the
abuse of dominant position, mergers, and acquisitions set forth in Law on
Protection of Competition No. 4054 of 7 December 1994 shall also apply to
the legal persons carrying activities in the natural gas market.

This generic provision draws a general framework for companies in general which
also applies to the gas market and specifies that any vertical integration, regardless
of other provisions, is subject to the supervision of the Competition Authority. The
Competition Authority can investigate and prevent any vertical integration in the
gas market by arguing that the integration would reduce competition in the market.
The natural gas market, therefore, is also within the scope of the Law. No. 4054 and

competition rules in Turkey.

More specifically on unbundling, Natural Gas Market Law No. 4646 specifies the

following provision (Article 7-a-1) which restricts vertical integration:

Any legal person carrying out natural gas market activities is entitled to
participate in only one of the legal persons performing activities in a field
different from its own field of activity. This legal person, however, is not
entitled to establish a separate company. It is not entitled to directly or
indirectly obtain more than half of the capital or commercial assets of the
legal person it participates in and is not entitled to have the right to use
more than half of the voting rights or the right to appoint more than half of
the members of the auditory board or executive board or of the bodies
authorized to represent the company, and is not entitled to have the right to
manage the said company...

As the Article makes it clear, a company cannot own or even control another

company in the gas market.
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On the other hand, the same Article also provides an exception for BOTAS:

...This article shall not apply to the existing subsidiaries of BOTAS, the
companies, and subsidiaries to be established by BOTAS for international
projects.

This exception seems to be an important hole in the designed system considering
the size of BOTAS. However, the law also indicates a program on the dissolution of

BOTAS over time. According to the Provisional Article 2:

except for the distribution activities, the vertically integrated legal
personality of BOTAS shall continue until the year 2009. Following this date,
BOTAS shall be restructured into a horizontally integrated legal person.
Among the legal persons to be established as a result of restructuring, only
the company which has gas purchase and sale contracts and will carry out
import activities shall represent BOTAS and shall be called BOTAS. Among the
companies to be established as a result of restructuring, the companies,
except for the ones engaged in transmission activities, shall be privatized
within two years. The separation of the accounts of BOTAS regarding the
transmission, storage, sale, and import activities shall be realized within
twelve months following the end of the preparatory period.

As this article clarifies, BOTAS was supposed to be restructured so that the trading
company would be entirely privatized, and the state-owned branch would only carry
out the network operation service. Until the realization of this projection, the
accounts of the company would be separated. As Pollit (2008, pp. 706-707) indicates,
privatization can be realized after unbundling so that the marketable section of the
company comes out. This has been the traditional skeptical look on any form of
unbundling as it is assumed as a clandestine project to terminate the "national
champions" and strengthen the stronger companies with global outreach (Lapuerta,

2008, p.4).

In consequence, the contours of the gas market law make it explicit that ownership
unbundling is projected to be the spine of the gas market architecture in Turkey,
where the only temporal exception is the case of BOTAS which would lose the

vertically unbundled structure within 8 years after enactment of the law. In other
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words, Turkey's foreseen unbundling regime is the toughest one as the legal, account
and functional unbundling are the modest versions. Even the EU did not stipulate an
obligatory unbundling in the first and second gas directives. For instance, when
Turkey was enacting the gas market law, the first gas directive was valid in the EU and
it was just imposing an account and legal unbundling. It was only in the third
directive, adopted in 2009, the EU accepted the ownership unbundling model after

much resistance from member countries (Lowe, et.al., 2007).

5.1.3.2 Evolution and application of the unbundling provisions

While the gas market law defines the most advanced form of unbundling for the gas
business, i.e. ownership unbundling, the government, as well as EMRA, did not
apply it either by just not fulfilling the requirements of law or by excessive
interpretation of the law. We can analyze how this was realized in three different

segments of the network: transmission, storage, and distribution.

For the transmission, as noted above, BOTAS was the sole owner and operator of
the gas transmission network (The illustration of the Turkish gas network is shown
in Figure 13). This was also confirmed during the enactment of the law (Article 4-c-
9): “The national transmission network or any part thereof which is already existing

or planned or under construction shall belong to BOTAS.”

On the other hand, the trading segment of the BOTAS was supposed to be
separated from the network operations and then privatized after 2009. However,
this was never realized and BOTAS preserved its vertically integrated structure. We
can argue that the unbundling of BOTAS was not realized as the over-mentioned
provision of the law is vague and did not apply specific tasks to specific institutions,
such as BOTAS itself, EMRA, or privatization authority. More importantly, the
subsequent governments have not shared the will of the law and did not initiate the

restructuring and privatization process. At this point, we have to note that the
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reform law was enacted in 2001 when there was a coalition government while all

the subsequent governments were founded by the Justice and Development Party.
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Figure 13 Turkish Gas Network (lllustration) and capacities of main transmission
entry points and export exit point (billion cubic meters (bcm)/year)

Source: Derived from www.botas.gov.tr, www.tanap.com, www.gazprom.com,

www.epdk.org.tr

As regards storage, there are six storage facilities in Turkey: Two underground

storage facilities and four LNG storage facilities?’. One of the underground storage

21 The list of these companies and some basic details of the facilities are available in EMRA website:
http://lisans.epdk.org.tr/epvys-
web/faces/pages/lisans/dogalgazDepolama/dogalgazDepolamaOzetSorgula.xhtml (accessed on
25.4.20)
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facilities was belonging to the state-owned oil and gas extraction company Turkish
Petroleum Inc. (TPAO) when the law was enacted. The government did not have the
policy to keep a separate government-owned company other than BOTAS. Rather,
the gas storage facilities are often converted from depleted gas reservoirs, and the
operation of the reservoirs was left to TPAO as the old owner. Before the law,
BOTAS made an agreement with TPAO to use the capacity of the reservoir for its
own purposes (EPDK, 2012). On the other hand, TPAO transferred it to BOTAS in
2016 as a government policy that allowed BOTAS to vertically integrate towards the
underground facility operation. The other underground facility was again opened by
BOTAS in Tuzgoli under salt-lake caverns which were started to be operated in
2018. With these underground integration towards storage businesses, BOTAS is
now the single company that owns and operates an underground facility in the gas
market. BOTAS now has a stronger vertically integrated structure than it was when

the gas reform act was enacted in 2001, contrary to what the law aimed at.

As we have seen in the case of transmission, BOTAS did not make ownership
unbundling for the storage facility operation either. The previous violation of the
law can be considered more a matter of government while the latter is EMRA's
ignorance of the explicit expression of the law that prevents companies to establish
separate companies in different segments of the gas market. However, EMRA
devised a way to negate the obligation in the law with Regulation on Licenses in the

Natural Gas Market. According to Article 31 of the mentioned Regulation:

Legal entities may engage in more than one activity in the market, provided
that they obtain a license for each market activity and each facility where
they operate. However, the legal person engaged in the wholesale activity of
natural gas cannot carry out transmission or distribution activities and
cannot participate in the legal entity operating transmission or distribution.

As noted above, there are three main unbundling types which are, from lightest to
the sharpest, functional/account, legal, and ownership. The functional separation at

the left-hand side is not a form of unbundling. It is just indicating that tasks are

78



done through different divisions of the same company. Indeed, it is the pre-reform
structure of BOTAS where transmission and trade are organized under different
departments. The second form is not separating the company itself but enforcing
the company to keep separate accounts for different divisions of the same
company. This is the first unbundling requirement of the EU, as well as the current
form of unbundling of BOTAS. It does not ensure fair third party access, but has two
practical benefits: First, the incomes and costs of the division's activities are
separated so that tariffs of the divisions can be better made by the regulator;
second cross-subsidy among the divisions is not allowed. The legal unbundling is the
separation of the companies, but they can be affiliated with each other. When it
comes to ownership unbundling, it is also the separation of a company but
affiliation among them is not allowed. This is what the Third EU directive and

Turkish Gas Market law envisage as the eventual market structure.

Functional (with
Functional separation of
accounts)

Legal Ownership

v

‘_

Figure 14 Forms of Unbundling

Source: Author’s own illustration

The law explicitly bans legal unbundling. That is, a model of two different
companies with different legal personalities but under the same shareholder
structure is not allowed for the companies in the gas market. EMRA interpreted the

unbundling provision in the law such that it does not really necessitate the
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ownership unbundling. In this interpretation, a company cannot create a new
company or control another company that has an operation in other fields of the
market, however, they can operate in different fields under the frame of the same
company. To show it in Figure 14, the prevention of the 3rd form of unbundling is
not necessarily the prevention of the 2" form. Such interpretation arguably
negated the objective of the law which specified the prevention of vertical
integration under the title of "Assurance of Competition". This interpretation and
codification under EMRA's regulation enabled BOTAS to preserve its virtual

monopoly in the gas underground storage facility operation.

On the other hand, EMRA’s interpretation did not solely give an advantage to
BOTAS to operate in the storage field. It also applied to Turkey’s unique privately
owned LNG regasification facility in Aliaga/izmir. The situation of the operator of
this facility is not completely the same as BOTAS in the sense that BOTAS had been
operating an LNG facility before the enactment of the law and there is a special
condition concerning BOTAS's restructuring. However, the concerned LNG facility
was started to be built before the enactment of the law and it has been in operation
since 2009 (EPDK, 2010). EMRA granted a spot import license to the operator of the
company with the same reference to its earlier implementation of the unbundling
provision. As a result, a privately owned company became both the operator of the

facility and the importer of the gas as an import license holder.

The third network operator type is the distribution system operator. The
distribution system operation is more critical compared to transmission and storage
because they are the only legal monopolies in the system. That is, their abuse of
market power has dire consequences if not well regulated. Within this
consideration, the above-quoted article in the License Regulation does not apply
such extensive interpretation to the distribution business. The article was also
amended in 2004 by adding the following expression (Article 31-g): “...and cannot

participate in the legal entity operating transmission or distribution.”
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It was no coincidence that the amendment was realized following the first

distribution license tenders dated 2003.

However, the market actors found ways of bypassing the provisions of the law and
regulation. While a wholesale company cannot establish or participate in a
distribution company, a third company — often a holding company- can establish or
participate in companies in both segments of the market. A company having a
distribution license, and another one operating in the wholesale business, can both
be an affiliate of another company. This interpretation opened a new window of
wholesalers and many holding companies entered the wholesale business aside
from distribution. Thus, the unbundling provision of the law and regulation became

useless.

5.1.3.3 Consequences of failed unbundling regime

As elaborated above, the foreseen legal unbundled regime is failed in Turkey in
each segment of the network. But how did this failure affect the market is another
debate. This section will provide some analysis of the consequences of the

misapplication of unbundling in Turkey.

In the previous chapter, we noted that to vertically integrate or to unbundle can
arise from opposite motivations of the firms. In pure neoclassical understanding,
the market efficiency increases together with the unbundling of the actors and
decentralization of the market, but in reality, firms vertically integrate to avoid
transaction costs and thereby achieve efficiency gains. Then, how do these

tendencies affect the existing unbundling regime in Turkey?

We can answer this question by first investigating the effects on competition.
Following Lowe (2007), we can summarize the problems associated with unbundling
as of unfair third-party access (TPA) to the network, information leakage, and
distortion of investment decisions. The unfair TPA would arise out of capacity

allocations, balancing, and the application of emergencies. A reasonable doubt on
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the transmission system operator is that it can favor the affiliate trading company.
This can happen even the legislation enforces the parent company to set a "Chinese

wall" among the network and trading segments.

Problems of Vertical
Integration in Natural

Gas Market
. Distortion of Investment
Information Leakage -
Decisions
Unfair TPA \
Capacity Allocation & Emergency
Balancing

Figure 15 Problems of Vertical Integration

Source: Source: Author’s own illustration based on Lowe (2020)

As we check through the regulations as well as the network code, there are
different possibilities where BOTAS can be considered to have abused its dominant
position in terms of preventing fair access in three ways depicted in Figure 15. First,
BOTAS, as the transmission system operator, makes the capacity reservations of
shippers?2. In EU guidelines and regulations on capacity allocation and congestion

management (Commission Regulation (EU) 2017/459)%3, the capacity tariff is

22 Shippers correspond to traders in the gas network who transports gas among different points.

23 Commission Regulation (EU) 2017/459 of 16 March 2017 establishing a network code

on capacity allocation mechanisms in gas transmission systems and repealing Regulation
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regulated by the regulatory authority while in case of congestion, models of
auctioning apply. While regulation of transmission tariff also applies in Turkey,
congestion management is made by pro-rate capacity allocation. With multiple
access points all over the country and a huge supply amount, the trading segment
of BOTAS has a natural dominance against the rival trading companies to make

capacity reservations.

The issue of capacity is more problematic in terms of allowing access to the system.

According to the Article 8-b of the Natural Gas Market Law No. 4646:

Legal entities engaged in natural gas market activities can reject the access
of other legal entities and eligible consumers only in cases of having not
enough capacity or non-fulfillment of other obligations or become exposed
to significant financial and economic compensations due to existing
contracts.

This provision suffices for BOTAS to distort access conditions against possible rivals.
With the exemption in the law, BOTAS can claim significant losses to reject the
access demands which do not have any objective criteria. This criterion is further
emboldened by EMRA Board's Decision No 750%* which specified that any new
importers should first get approval from BOTAS to get a license from EMRA. While
the law is more about technical reasons and a matter of the network segment of
the company, the board decision is directly giving the trading segment of BOTAS
superiority in the gas market to block rival access. This authority provided for
BOTAS renders BOTAS as a semi-regulatory entity apart from being a player in the
market. Therefore, the grounds for enjoying this power become even more

significant.

(EU) No 984/2013, which is available at https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32017R0459

24 published in the Official Gazette dated 29 April 2006 and numbered 26153
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Indeed, BOTAS has at least prevented twice the access to the network on financial
grounds. The first one was realized in 2011 when the spot LNG prices plumbed, and
a rival spot trader started to import an increasing amount of natural gas. To avoid
competitive pressure, BOTAS halved the entry capacity of the LNG terminal from
where its single private LNG trader rival was injecting gas to the transmission
system.? The daily entry capacity of the terminal was diminished from 16 to 8
mcm/day by the transmission company without any technical explanation. The
other case was BOTAS's rejection of a private company's application to import gas

from Kazakhstan in 2013 (https://www.dunya.com/ekonomi/botas039tan-

kazakistan-gazina-ret-haberi-200180). Again, based on infrastructural grounds,

BOTAS denied providing access to a rival company that challenges its presence in

the national market.

The second instrument that enables BOTAS to prevent fair access to all traders in
the system is the matter of balancing. To provide basic technical information,
balancing is the task of the system operator to balance the entry and exit of the gas
in the pipeline so that the safety of the system is preserved. In a mature gas market,
balancing is settled under market transactions where the traders bid to clear the
short or long positions in the balancing market. As the number of transactions
increases and the volume deepens, the spot transactions lay the foundations of a
spot market, which indeed Turkey has long sought after in its vacation to become a
regional gas hub. Private traders have the legitimate concern that their biggest rival
could be favored by the transmission company in the balancing mechanism. BOTAS,
as a transmission company often benefit from discretion in the purchase and selling
of balancing gas. But the network segment of the company could be under the
pressure of the trading segment in the formation of the balancing market and can

take a position in line with its sister.

25 please check http://www.bosphorusgaz.com/natural-gas/storage?lang=en, accessed
on 15.03.2021
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Recently, an organized natural gas wholesale market mechanism was developed
under the management of Energy Market Management Inc. (EPIAS). This was a step
to create a spot market where the financial transactions among actors are done
through an independent actor, connected to Borsa Istanbul. While this is an
important step to liberalize the daily trade among traders in the system, naturally,
the physical balancing is still done under the BOTAS transmission operator's
discretion. The Regulation on Organized Natural Gas Wholesale Market?® provides
some responsibilities and rights to the transmission system operator, i.e. BOTAS, to
join the market as an external balancer. More importantly, according to Article 11
of the Regulation, the transmission company can order non-market-based methods
by considering the network stock, shippers' imbalances, and the volume in the
trading platform. Such discretion would set ambiguities and provide a risk of
arbitraries in the balancing market, where the transmission company may favor
BOTAS as the trading company. We have to note that the regulation is an
improvement in the previous balancing mechanism where BOTAS procures the
balancing gas only from its supply company, which was making BOTAS always a
winner in the system. However, these mechanisms were enacted in September
2018, and the application is still in the early stages. BOTAS still has strong market
power in the gas market and this makes the company the dominant actor in the

balancing mechanism.

The third problem in terms of the vertically integrated structure of BOTAS is the
provisions of "exceptional states" in the relevant regulations. These conditions
would allow the BOTAS transmission segment to relieve the obligation to behave as
an impartial operator. For instance, as to Article 18 of the Regulation on Organized
Natural Gas Wholesale Market, the transmission company is allowed to opt-out
from functioning as an external balancer in cases in which a "sufficient" amount of

buying and selling bids are not provided in the market. Another provision exists in

26 published in the Official Gazette dated 31 March 2017 No. 30024
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Article 14.2 of the network code which specifies the conditions of "State of
Emergency". Accordingly, the transmission company can declare a state of
emergency in the system by its own will and discretion bound by its consideration
of physical risks on the network. In such cases, the transmission company can both
terminate the gas flow from any entry point or to any exit point. As the conditions
of the state of emergency are by nature unexpected, the interruption in the flow
has dire consequences for the consumers. Especially during the winter season, the
high demand for gas leads to insufficiency in the network which decreases the
pressure and puts the supply security at risk. In such cases, BOTAS transmission
interrupts the flows to big consumers, such as gas-fired power generators (Dastan &
Selcuk, 2016). But arguably, whose consumer to interrupt gas depends on BOTAS
transmission's consideration, which is a risk factor for the private trader companies.
In such cases, the private shippers can appeal the dispute to EMRA. However, EMRA
would tend not to repeal BOTAS's actions as BOTAS would seek an excuse for its

discriminative behaviors through subjective technical explanation.

A fourth problem is the "information leakage" between the network operator and
trader. Arguably, the relevant legislation includes various provisions that enforce
BOTAS transmission to be transparent in its activities. Indeed, a transparency
platform was established within the EPIAS trading platform?’ that provides equal
access to the traders. However, the BOTAS trading company is still in an
advantageous position in contrast to others in the sense that BOTAS transmission
gathers commercially confidential and sensitive information based on the relevant
rules. This information includes, among others, customer consumption profiles of
rival companies, trade links among shippers, the sources import, and similar
information which a trader would not wish to share with its rivals. With the recent
applications of big data processing, this information asymmetry would be a more

serious concern.

27 please check https://seffaflik.epias.com.tr/transparency/ , accessed on 15 March 2021.
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The fifth problem regarding vertically integrated transmission and trading
companies is that the investment decisions of the transmission company can be
distorted to provide access to new traders. BOTAS's investment decision is subject
to government approval as it is a state-owned enterprise. While making new
transmission investments BOTAS considers three elements: interconnection
investments, investments towards distribution regions, and finally investments for
the overall safety of the system, like compressor stations that help transport the
gas. To begin with the last one, investments for the quality of gas supply over the
network are largely a technical matter and under the discretion of BOTAS. The
second one, however, is more of a government policy to spread gas consumption
over the country. These two investment policies set little barrier against the rival
companies of BOTAS. The problem mostly appears in terms of new investments in
the entry and export interconnections which may be non-existing or have
insufficient capacity. Using its monopoly on making investment decisions BOTAS can
prevent the entry of new rivals into the market. The abovementioned Kazakhstan
decision of BOTAS was based on technical matters, but it could overcome these
constraints by new investments. Similarly, there have been some companies
exporting gas to Bulgaria?® early in 2010 which were not supported by BOTAS's
investment decisions. These problems are also valid for possible entries from Iraq
and Eastern Mediterranean, which are consequently subject to BOTAS's investment
decisions. We can also count LNG facilities that need to be integrated into the
BOTAS-operated transmission network. Considering the previously given example of
BOTAS's effort to limit access from the privately-owned terminal when the LNG
prices are low, it would not be a surprise that BOTAS would not extend its networks

for new LNG terminals if it sees it as a commercial challenge.

So far, we have analyzed how the vertically integrated structure of BOTAS as a

transmission and trading company poses a challenge to establish a competitive

28 The list of export licenses is available on the EMRA website: http://lisans.epdk.org.tr/epvys-
web/faces/pages/lisans/dogalgazlhracat/dogalgazlhracatOzetSorgula.xhtml
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market. Now, we can check the problem for storage and distribution companies.
The vertical integration in terms of underground storage has been solidified by the
BOTAS's takeover of the storage facility owned and operated by TPAO. As the
existing two storage facilities are operated by BOTAS, we can argue that similar
anti-competitive problems, such as unfair access and usage and information leakage
would be valid for these facilities as well. However, storage services are inherently
competitive as gas storage is not much demanded by the wholesalers which are
another cost item on the product. The gas market law, on the other hand, obligates
the traders to store a certain amount of gas they trade after certain years of
operation. Therefore, the incentive to store is more a legal obligation than a
competitive motivation. As a matter of fact, BOTAS used to have preferential access
to the TPAO storage basing on their pre-law contract (WEC 2007). However, this
was removed when BOTAS took over the facility from TPAO as it appeared that

there is no harsh competition for gas storage.

The problem of unbundling is mostly valid for LNG storage. As mentioned above,
there is one private LNG facility, Egegaz Aliaga LNG regasification facility, which is
owned by a private firm that also operates as an importer. Compared to a
transmission network, the operation of an LNG facility is more complicated and
subject to a greater amount of congestions. This makes the third parties more
vulnerable to violation of third-party access conditions. In a transmission network,
what a trader needs to do is to make a contract and allow the flow of gas molecules
in the pipeline. There is a little source of conflict when more than one actor is
trading gas. However, in the access to an LNG facility, traders need to well arrange
LNG Tanker's traffic, the LNG amount in the facility's tank, and the gasification
towards the transmission network. A facility owner, then, may not allow a smooth
gasification process for any of the facility users. A rival trader can be prevented to
use the facility in many ways under technical considerations. Such unfair treatment
would naturally have huge consequences for the trader as they make a serious

commitment both upstream and downstream due to contractual obligations.
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Actually, traders note that?® the LNG facility codes in Turkey are demanding for
possible traders with strict conditions of usage. Such conditions are then drafted
not to accept new traders but indeed reject their access to the facility, which is

contrary to the storage facility objectives.

Indeed, no private importer other than the owner of the facility has so far used the
LNG facility imported natural gas. This was especially so when the LNG prices went
down around 2010. While the owner of the facility used the terminal to import gas
such that it became one of the leader private importers, the other traders could not
access to the terminal (see Figure 16). This can be attributed to unfair access

conditions.
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Figure 16 Share of LNG imports between BOTAS and Private Company (Ege Gaz)

Source: EMRA Natural Gas Sectoral Report 2018 (EPDK, 2018)

2 see for instance: https://www.bosphorusgaz.com/natural-gas/storage?lang=en,
accessed on 15.03.2021
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We can finally mention the consequences of a lack of unbundling in the distribution
segment. As noted, distribution is a legal monopoly and mainly serving to
household customers which are captive to the distribution company. Distribution
companies are also providing retail sales, but they can't make a profit from these
sales. Rather, they pass through the prices they purchased from the
wholesaler/importer to the consumer. The problem would emerge when the
distribution companies purchase gas from their affiliate companies. Considering
that the wholesale prices are not regulated, the distribution company can apply
unregulated prices to captive customers. A vertically integrated distribution
company and wholesale company, then, would pose a risk for an increase in prices.
We have already discussed above that Article 31-g of the License Regulation to set a

barrier against the integration of distribution companies is not alone preventing so.

Within these considerations, the law indeed provided another barrier for
misconduct among these actors. According to Article 11-4: "Distribution companies
must prove that they obtain gas from the cheapest source and that they operate

effectively and safely, and they must fulfill this obligation within the license term."

Practically, this provision prevents the distribution companies to buy from their
affiliates as BOTAS’s prices to distribution companies are kept uneconomically
cheapest as a government policy, to be analyzed in the coming sections.
Consequently, the vertically integrated structure of distribution and wholesale

companies did not lead to an increase in prices.

The imminent problem in this vertical integration is the gas sales to eligible
customers3® who can purchase gas from any trader. In other words, in each
distribution region, the distribution company serves different traders when the

customer is an eligible one. Distribution companies can favor their affiliate at the

30 Eligible customers are those who consume gas above a threshold annually determined by the
EMRA Board. As of the date of this study, all the customers, except for household customers, are
eligible customers. The threshold for the eligible customers is 75.000 m3.
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distribution level. This explains the increasing number of wholesale companies in
the market. As the threshold to become an eligible customer is getting smaller over
time, wholesale competition within a distribution region will intensify. Under such
conditions, the wholesaler who also owns the distribution assets would have an
advantage against its rival, an issue to be also dealt with below in examining

distribution tenders.

5.1.3.4 Any merits of vertical integration for Turkey?

As mentioned in the previous chapter, vertical integration is often a result of
transaction costs. Firms tend to vertically integrate to avoid such costs, not
necessarily to abuse their market power after vertical integration. Vertical
integration to eliminate transaction costs increases welfare, but vertical integration
to abuse market power decreases welfare (Perry, 1989). Unbundling is made with
an anti-trust motivation to prevent such loss of welfare. Thus, vertical integration
and vertical unbundling lead to a trade-off among these welfare changes, which a
policymaker should consider. Having said such a trade-off, we can look at the other
side of the coin and see if vertical integration has merit in the structure of the

Turkish natural gas market.

First, we can argue that unbundling leads to certain upfront costs arising out of
reorganization, restructuring, and separation of the firm, which was initially
observed in the UK's reform process (Newbery & Pollitt, 1997). There are also
negotiation costs of the contracts. It is not easy to calculate such costs before
happening. But we can argue that if the size of the market, as well as the economic
value of the transactions, are high, it would be worthwhile to face such upfront
costs. There are some arguments that below a certain threshold, competition
makes a little contribution (Gémez-lbafiez, 2003). In this respect, considering the
size of the Turkish gas market, we can argue that potential reorganization and
structuring costs would worth bearing. As regards the costs of renegotiation, Turkey

has already made regulated third-party access to the network. That is, boundaries
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of negotiations are heavily drawn by the regulatory authority and there is little field
to negotiate the contracts again. One important detail, in this respect, is negotiating
the cost of gas as a commodity with the producer. An unbundled trader would not
only make a new contract with its former affiliated transmission company, but it will
also need to make a deal with the producer, either local or foreign, with its new
identity. For instance, BOTAS would make two contracts with the producer, e.g.
with Gazprom: the first one is a commercial contract regarding the prices and
quality of the gas, the second one is the technical conditions of the delivery like
metering, etc. In terms of the first new contract, there is no ground to worry that
the prices go up if Gazprom makes deal with an unbundled BOTAS trading company.
This concern is much valid in the case of contract transfer and market share limits,
which we will deal with in the below chapters. However, an unbundled BOTAS
trading company can still make the same contract provisions with Gazprom. For the
technical matters, we can argue that the contract scheme would change as it will be
now a three-party relationship. There will be a need for good formulation of these
new contracts to ensure smooth continuity of supply, otherwise, the risks of

disputes arise.

The negotiation of the contract does have another dimension to be considered:
contract enforcement and monitoring. Actually, this is one of the focal points of
transaction cost economists in the sense that contract enforcement and contract
monitoring could be such costly that firms tend to integrate to avoid future shirking
of the counterparty. Does this apply in the Turkish natural gas market context? To
answer this question, we have to refer to North (1990) who claims that vertical
integration is most common in developing countries as their institutional strength
does not maintain credible contract enforcement and monitoring. The incomplete
contracts in the case of developing countries are more problematic in the ex-post
application of the contract. This gives a further motivation of firms in these
countries to become vertically integrated. As he adds, this also explains the

existence of gigantic state-owned enterprises in developing countries that are more
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successful to settle disputes under a hierarchical order, rather than through a
contract between two equal sides. In this respect, BOTAS can compare its position
against European peers and claim that it is, as the major supplier of gas, cannot
leave the transmission business to another firm; otherwise, the risk of shirking after
the contract would be highly-priced before the contract. Arguably, such a scenario
leads to a decrease in social welfare. In the case of a vertically integrated company,
BOTAS would not worry about whether the contract is applied, and any issue would

be settled under the hierarchical order of the company.

This debate leads us to the issue of regulatory risks and political/administrative
transaction costs (Levy and Spiller, 1994; Pollit, 2008). Unbundling of a vertically
integrated company has been accompanied by the creation of a regulatory
authority in Turkey as well as in other parts of the world. As mentioned earlier, the
idea is to restore efficiency through a regulatory mechanism that is lost due to
unbundling. An intelligent regulation can increase welfare such that the concerns of
the parties of a contract would diminish, which is possible by instituting strong
enforcement and monitoring mechanism. The lack of regulatory quality is a highly
justifiable concern for the vertically integrated companies in Turkey, which we will

elaborate on in the next chapters.

A somehow similar motivation to keep the firm vertically integrated is the matter of
government ownership. Obviously, the objective functions of government and
private capital are different. While the first try to increase social welfare, the latter
aims at maximizing profit. The transactions among two privately-owned companies
are more foreseeable because both seek to maximize the profit, which makes them
remain stick to the contract for reputational purposes. However, the legal
personality of government-owned enterprises is completely different; for instance,
BOTAS is established with a decision of the Council of Ministers and its duration is
completely dependent on the government's will. More importantly, governments

can impose tasks on the government-owned company which is not increasing the
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profit of the company. In many cases, the company's costs for a certain type of
customer can be socialized to the entire society. These considerations are highly
valid for BOTAS. For instance, while the price charged by BOTAS is often suppressed
by the government, and the costs of transmission investment do not necessarily
consider profits, which we will discuss further below. What we can say at this stage
is that, if this company is unbundled, the transaction between the new companies
would be problematic if one of them remains to be a government company but the
other is not. Actually, in the projection, as noted above, the trading segment of
BOTAS is planned to be privatized eventually, while the transmission operator will,

in any case, remain to be a government-owned company.

Another cost that may arise out of unbundling is the problems of network operation
and planning (Fugenschuh et.al. 2013). This concern is mostly related to the fact
that there has to be smooth communication among the trader and network
operator during the actual flow of the gas. If these companies are integrated under
the same roof, such operation would be made better and more efficient. BOTAS's
integration towards underground storage by taking over TPAO's facility can be
interpreted by such grounds. When the storage operations are based on the
transactions of two separate companies, they have to follow a stricter protocol to
utilize the service, which includes more accurate day-before programming,

allocations, etc.

The matter of network planning is more serious. As we discussed above, BOTAS's
network planning and investment are subject to policy preferences as well as
technical matters. Consider a trader that makes a deal with a foreign company to
import gas to Turkey. If there is no interconnection between this country and
Turkey, BOTAS's transmission branch should make this investment so that it
realizes. Arguably, if the trade deal is made by the company which also makes the
transmission investment, the harmony realizes by itself, as there is no conflict of

interest between the two. But, when they are vertically unbundled, the trader
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company needs to make two different deals at the same time. It both has to make
sure that the exporter brings gas to the gate at the country border, and the national
transmission company does the same. If any of them fails to do so, the trader
company would incur losses to the other side as that contract would not come into
existence. We can elaborate on the example from lIraq, for instance. When a
company makes the contract to buy gas from Iraqg at an interconnection point at the
border between two countries, BOTAS should also agree to connect the pipeline at
the point agreed on. In other words, in a vertically unbundled scheme, this is a tri-
party agreement that is naturally harder to achieve. If, for instance, BOTAS fails to
make the interconnection, the trading company would possibly be exposed to take-

or-pay conditions and pay a serious amount of compensations.

Before finalizing this chapter, there is one more topic worth adding. When the EU
was raising the level of unbundling condition in 2009, the main resistance was that
there was no level playing field between the network companies among exporter
countries and importer countries (Lapuerta, 2008, p.6). In its Natural Gas Market
Sector Research, the Turkish Competition Authority followed the same argument
that full ownership unbundling should not be applied to BOTAS as the Turkish gas
market is fragile to the mischief of exporters and the market is quite shallow (RK,

2012).

The implied exporter country, both for the EU and Turkey, is Russia which is often
accused of using its market power in other countries to leverage political goals.
While the gas markets of importer countries become more disintegrated to achieve
the local competitive market, this is not so in the exported countries, which
maintain their export cartels. The fear is that Gazprom can get shares of unbundled
countries in the downstream and can apply discriminative pricing to eliminate
competition in the gas supply market. This concern is also valid in Turkey as
Gazprom has affiliations with the gas supply companies. However, the risk is low in

Turkey as the transmission network is not projected to be privatized and Gazprom's
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possible anti-competitive involvement in the gas market is not a serious threat.
There is risk in the distribution segment, but no Gazprom affiliated company has so
far entered distribution tenders and got a license for the new regions. The only
option left for Gazprom is getting the ownership of Turkey's biggest distribution
company, istanbul's IGDAS, which has been delayed for the time being, but it is
often reported that it is on the Gazprom's agenda to get IGDAS.3! On the other
hand, Azerbaijan's exporter company, SOCAR, has already entered into distribution
business in Turkey not by entering into tenders but soon buying the shares of the
company that has won the distribution tender and started distribution services in
two provinces, Kayseri and Bursa (EPDK, 2018). In this respect, we can argue that
the risk of foreign involvement in the national market to get upper hand in the
competition is valid in the distribution business, although there has not been
observed an anti-competitive behavior so far, mainly due to the dominant position

of BOTAS in all segments of the market.

5.1.4 Conclusion on the failed unbundling regime
This section analyzed the unbundling requirements of the Natural Gas Market Law
No. 4646. We have seen that the unbundling requirements were not fulfilled by the
companies and EMRA did not apply an effective enforcement mechanism to achieve
such a goal. Two motives are notable to explain the failure of unbundling. For
BOTAS, the main motivation to keep the integrated structure of the company is to
ensure the security of supply. As the former incumbent company which internalized
the government objectives, BOTAS preserves its position by resting on the
argument that it can ensure a smooth gas supply through impeccable coordination
between transmission and trade branches under the same legal roof. On the other
hand, the failed unbundling regime in the natural gas distribution and LNG terminal

operation businesses are more attributable to the profit motives of the companies.

31 please check: http://www.emo.org.tr/genel/bizden_detay.php?kod=78457, accessed on
03.01.2021
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Considering the market dominance position of BOTAS, the company’s resistance to
unbundling is setting an essential barrier against the liberalization of the market.
BOTAS's trading branch wields natural superiority over other rival firms thanks to
information leakage, privileged access to the network, and distorted investment

decisions.

As regards the distribution business, integrated company structures are preserved
through affiliation with a parent company. While such a scheme is against the
purpose of Law No. 4646, EMRA turns blind eye to the indirect shareholder
relationships of these companies. The failed unbundled regime, currently, does not
provide a serious barrier against competition as BOTAS already dominates the trade
segment of the natural gas market. That is, the affiliated trading companies of the
distribution companies do not have a de facto power to prevent competition at the

retail level.

The integrated company structure in the storage segment is a problem in the LNG
terminal operation services. As will be discussed below, spot LNG trade presents a
feasible option for the natural gas companies. But this option is effectively blocked

by the LNG terminal operators who favor their own trading companies.

Finally, we should note the problem of self-fulfilling prophecy in explaining the
failure of unbundling regime from a broader perspective. This point will be
elaborated on below in the sixth chapter, but for now, we can argue that a lack of
trust against the institutions would lead to a self-fulfilling prophecy that institutions
would fail. This point is relevant to the explanation of the failure of the natural gas
market reform and will be elaborated in the sixth chapter where we discuss overall

findings.
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5.2 Rent-Seeking

5.2.1 Rent-seeking from an institutional perspective

Rent-seeking is inherently a matter of institutional theories as institutions create
and distribute the rents, while we can define rent-seeking as “attempts by
individuals, firms, and groups to get the state to act in their interest are labeled”
(Medema, 1991, p. 1051). A rent seeker, then, spends efforts to penetrate,
manipulate, or orientate the institutions to achieve the outcome to his/her best
interest in the institutional design. As North affirms (1990, p.52), institutions are
created or modified by the powerful circles at a given time so that they can
preserve or change the status quo. This argument makes rent-seeking an important
theme in institutional theories since they can explain resistance to change as well as

ways of reforming institutions.

The impact of rent-seeking on policymaking and economics resembles transaction
costs economics which we analyzed above. As the transaction costs approach
argues, there are costs, apart from the costs of the traded commodity or service,
which prevent the emergence of the market efficient outcome. As the transaction
costs increase, the market gets smaller, and social welfare declines. The rent-
seeking approach, as initially developed by Tullock (1967), argues that if rent-
seeking grows in a polity, the sides of the trade, or agents with conflicting interests,
devote their resources to determine the outcome of the policymaking process
which does not improve the social welfare. Tullock defied his contemporary
economists by arguing that the social costs of monopoly and regulation are higher
than the deadweight loss. The competition for government-granted rents would
result in an additional waste of resources beyond the losses conventionally
associated with a monopoly's restriction of quantity. Tullock was not the first to
analyze the use of government power by various economic agents. Commons
(1961) has earlier indicated this incentive and the effect that the ability to obtain

these government-granted rents determined the value of the firm, which he labeled
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as “political value” and long ignored by neoclassical economists. Tullock was the
first to identify that costs incurred to capture a transfer are a form of social cost
that arises from the use of resources. In his model, while a thief sustains efforts for
theft, the property owners also make some expenditures to avoid the theft. In total,
with the rise of rent-seeking (thieving), social welfare is wasted by thieves and
property owners. He likened this behavior in the political field where the agents
strive to gain a position for their interest but to the detriment of the general

welfare.

A decade after Tullock’s novel contribution to the field, Krueger (1974) developed
the “Political Economy of Rent-Seeking” in which she applied theory in the
development context. She developed a simple model of competitive rent-seeking
where rents arise out of quantitative restrictions on international trade. While
Tullock was arguing that any sorts of rents, such as tariffs or regulation would
decrease the welfare, Krueger proved in her model that the competitive rent-
seeking in the case of import quotas is even worse than tariffs. Accordingly, an
import prohibition is preferable to a non-prohibitive quota in case of competition
for licenses under the quota. She insisted that the model has greater application in
developing countries where state intervention is more common. As a World Bank
Economist, her model was heavily used as a claim against import-substitution
models in developing countries. Her approach implies that government discretion
(rent creation power) is a barrier to development. Actually, one of the research
subjects of Krueger was Turkey where she claimed that 15% of Turkish GNP was lost
due to rent-seeking activities. Krueger’s claims led to many controversies in
Turkey’s transformation to a liberal economy in the 1980s and also have
implications in Turkish gas market reform, thus her claims will be detailed in the

next section.

Apart from the application of rent-seeking theories in the development context by

Krueger, we should also indicate that they cross over the theories of regulation and
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in particular those of “regulatory capture”. Both the theory of rent-seeking and
theory of regulation address the creation and distribution of monopoly or
government-created profits. The economic theory of regulation was first posited by
Stigler (1971) with similar tones of Tullock. Stigler develops a harsh criticism of
regulation by arguing that the state is a threat to industries in society. It has the
power to prohibit and compel, to take and redistribute money, which allows
selectively helping or hurting various agents of the economy. The state’s unique
power to coerce provides the possibilities for the utilization of the state by the
industry to increase its profits. Stigler defies the conventional wisdom that
governments regulate industries to reduce the harmful effects of monopolistic
industrial behavior. Rather, he argued that governments create monopolies and
cartels at the demand of producers who “capture” the regulatory agency thereby

prevent competition.

Stigler’s challenges inspired many other rational choice scholars of that era.
Peltzman (1976), for instance, extended and generalized Stigler’s theory by
depicting regulatory behavior as a political market phenomenon where the
regulator's objective function is the maximization of personal wealth. In this
framework, the utility tariffs are determined by the regulator equating the marginal
political costs and marginal political benefits of a rate change. The theory of
regulation as developed by Peltzman is a rent-seeking game where resource owners
endeavors to extract the greatest wealth transfer while consumers try to limit such
transfer. Finally, Posner (1975) developed one of the first models of rent-seeking in
the form of lobbying for a fixed price. Gaining a monopoly right is itself a
competitive activity and the cost of getting this right is the same as a monopoly’s
expected profit. He concluded that public regulation is a larger source of social costs

than private monopoly.
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5.2.2 Rent-seeking is the underbelly of neoliberal institutional reforms

| have so far summarized the right-wing explanations of the rent-seeking theories
which will be dealt with in the Turkish gas market reform. However, we have to
note that these challenges from the liberal camp, which uses cannons of
institutional theories, are criticized by leftist accounts. These arguments are also

worth mentioning to a degree to frame the issue in Turkey’s context.

The rent-seeking approach, as well as critical regulation theories mentioned above,
develops a skeptical view on government agencies, not the market actors. In this
respect, as Buchanan (1980) emphasizes, rent-seeking should be diverged from
profit-seeking. While the first decreases social welfare, the latter increases it, which
is the typical liberal perspective. In a government-free environment, there is no
place for rent-seeking as the market efficiency emerges automatically. It is also
worth mention that rent-seeking is not an illegal form of action like bribery or other
sorts of corruption. Rather, rent-seeking is a legal form of wealth transfer. Rent-
seeking represents an area between legal profit-seeking and illegal

corruption/bribery (Figure 17).

Profit-Seeking Corruption/Bribery

A
v

A
<

v

Rent-Seeking

Figure 17 Divergence of Rent-Seeking from Profit-Seeking and Corruption

Source: Author’s own illustration

Classical liberals were relying on a self-reliant progressive nature of society

(Robinson, 2006), whereas the neo-liberal political economists of public choice
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pointed out that self-interested agents would utilize the opportunity to secure
advantages in rents. Only the state can supply the institutions (North, 1981), but it
is not immune to the self-seeking and predatory behaviors of individuals. This
approach replaces the benign state of liberal pluralism with a state of self-
interested individuals providing rents in return for support. The implication of this
approach is clear: the withdrawal of government involvement in the functioning of
the economy. Limiting the predatory capacity of the state requires fiscal austerity,
privatization as well as deregulation that would eliminate the very basis of rents
(Robinson, 2006). Through the 1970s, these perspectives highly emboldened the
rising “new right” which in many ways supported smaller governments. As it is
summarized concerning the regulatory developments in the US, these ideas have
largely affected the political scape by the end of the 1980s and led to the

deregulation of the natural gas industry.

However, there are at least two dilemmas that these theories face. One of them is
that neoliberals still need the state to enforce the reform. Even the application of
deregulation needs some other forms of supervision as we have seen a gradual
strengthening of the US energy regulator, FERC, over time. This is also valid in the
Turkish case where the regulatory authority was founded as a small technical body
but got bigger over time and resembled the Ministry of Energy. This paradox is left

for now and dealt with in the coming chapters.

A second and more relevant paradox/dilemma to be dwelled on in this section is
the impossibility of avoiding rent-seeking through institutional reforms with the
neoliberal agenda. The intuition before these market reforms is that while self-
interest is the overriding factor in the behaviors of both private and public actors,
private actors are subject to the competition which ensures efficiency while the
public actors are not subject to an equivalent check. The paradox, as Gamble claims
(2006), is that the neoliberals need a group of individuals who are not governed by

self-interest but act for the public good by applying rules of a functioning market
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order. Even if there is some group with such qualification, they would corrupt in the
end according to the neoliberal approach as all power corrupts. This is an essential
dilemma of neoliberal institutional reforms and cannot be avoided as long as the
complete dismantling of the state is not achieved. In this regard, only Rothbard
(1978) from the libertarian perspective does not contradict himself who defended

SO.

The next chapter will deal with these debates in Turkey’s context before proceeding

to the actual implementations in the Turkish gas market reform.

5.2.3 Rent-seeking and Turkey’s economic liberalization

The issue of rent-seeking was an essential argument in Turkey’s transformation
from statist and import-substitution roots to a liberal economy. As mentioned
above, Krueger’'s seminal paper on rent-seeking was even focused on Turkey to
show how the import substitution policies were vulnerable to rent-seeking and a
heavy burden on the general economy. We have already discussed the controversy
around the issue in theoretical terms. But when it comes to Turkey’s practical
experience, it soon appeared that rent-seeking did not disappear even after the

liberalization of the economy through the 1980s.

One of the earlier cases of rent-seeking, which often went towards explicit
corruption (see Figure 17) was the incentivizing policies of exports through tax
rebates, preferential loans, and credits. The position of the government after 1980
was the mirror image of previous governments in the 1970s. The rent-seeking
transformed the protection of domestic industries from global competition towards
strengthening the pro-export industry so that they can well compete at a global
level. Both were redistribution of rents. Worse, as Boratav et. al. (1994) warns, the
rent-seeking after the 1980s has been more pervasive as the bureaucratic
institutional resistance against rent-seeking was dismantled over time. Since the

bureaucratic brake mechanisms were eroded and the governments started to
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create new institutions and mediation mechanisms, the managerial team of the
government emerged as the center of rent-seeking and distribution. New
administrations, such as the Under secretariat of Foreign Trade and Treasury and
Privatization Authority became the center of this rent creation and distribution
process in the 1990s. Such a major transformation of Turkish bureaucracy became
instrumental in rent allocation. The political layer, unfettered by the decline of
bureaucratic barriers started to ignore the detailed bureaucratic regulations on
matters like tenders, import licenses, and urban land use (Aydin, 2005; Boratav
et.al., 1994). Active involvement of government in the creation of rents included
management of State Economic Enterprises so that the private sector is benefitted
much, baling out bankrupt banks as well as industrial firms, pardoning illegal
constructions, privatization in obscure terms where the winner is subject to
government discretion, excessively discretional tax rebates and pardons (Aydin,

2005).

Natural gas market reform was enacted in 2001 in such an atmosphere. But it was
also a period when the neoliberal transformation of the Turkish economy firmly
crashed to the wall with the 2001 economic crisis. It emerged that policy
oscillations, short-termism, patronage, and rent-seeking persisted even after two
decades of the transformation process. Despite the accumulated criticism of the
transformation process, the dominant view of the era blamed the statist roots of
the country by claiming that Turkey had introduced reforms within an institutional
setting engulfed by pervasive rent-seeking and extensive government discretion
(Bedirhanoglu & Yalman, 2010). In this respect, liberalization of the gas market
applied the rules of liberal prescriptions often suggested by IMF and World Bank.
But, rent-seeking was not the prime item on the agenda of reform-makers no

matter what the rhetoric was.

So far, the issue of rent-seeking in Turkey's neoliberal transformation is explained

before the enactment of the gas market reform law in 2001. This was a period of
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single-party government of the center-right party, the Motherland Party, in the
1980s, and the coalition governments where center-right and center-left formed
the coalition. The Justice and Development party, which has an Islamic discourse
but still at the center-right, came to rule in 2002. So, the natural gas market reform
process has been completely realized completely under the JDP rule. This allows me
to review the issue of rent-seeking in gas market reform together with the evolution
of JDP policies over almost two decades. The next section will provide traces of

rent-seeking in Turkey’s gas market reform process.

5.2.4 Practices of Rent-Seeking in Turkish gas market reform

We can examine the rent-seeking issue mainly under two headings: Licenses and
tariffs. Licenses are instruments that the government defines who can access the
market, so they could be essential instruments of rent-seeking. Tariffs, on the other
hand, are direct tools of wealth distribution, therefore set the central issue in the
political economy of the natural gas market in Turkey. Licenses are given to every
actor in the field which is summarized in the previous chapter. But tariffs are
imposed on network operators as EMRA previously decided not to set tariffs for the

wholesale segment (decision n0.27802 dated 31.12.2010).

The analyses cover pipeline import, distribution, and storage licenses while the last
two are analyzed together with the tariff-setting. There will be no examination on
the wholesale and spot LNG licenses as there is no practical limit to them and hence

no risk of competitive rent-seeking.

5.2.4.1 Licenses for Trading Gas

One of the main goals of the gas market liberalization was to enhance competition
through an increased number of players having equal competitive strength. As in all
markets where liberalization amounts to fragmentation of state-owned incumbent
company, Turkey needed fair, transparent, and competitive market entry

mechanisms. Otherwise, market entry would create rents and companies invest
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effort in rent-seeking activities. Figure 18introduces the channels of market entry
and the corresponding rent-seeking activities.. But before, there will be a summary
of the relevant provision of the Law. While the import licenses conditions are
introduced in Article 4 of the Law, which has a generic condition, the Provisional
Article No. 2 is more important because it develops a framework that reduces the

BOTAS’s share but also protects it from a strong competition:

Provisional Article 2 reads as follows:

BOTAS ... cannot execute a new natural gas purchase contract other than LNG
import until its imports fall to the twenty percent of the national consumption.
... BOTAS shall make a tender to transfer all rights and responsibilities of its
existing contracts, partially or entirely, to which companies who are eligible to
get import license and who get pre-approval from the seller company. Starting
from the first company winning the tender, BOTAS gives consent to the
companies to negotiate with the seller company and get its consent to sign a
new contract. In case such a legal entity cannot execute a contract with the
seller party, transfer through sale may be realized provided that the import
company shall agree to perform all cross border liabilities of BOTAS and the
natural gas price shall not be less than the natural gas price determined by
bilateral agreements.

... Moreover, the Board may permit for import from the countries other than
those within which contracts have already been executed by BOTAS by
evaluating the applications within the framework of the procedures and
principles to be determined by taking into consideration the formation of a
competitive environment in the market, the obligations arising from existing
contracts and export connections. However, no new gas purchase contracts can
be executed by any import company with the countries which has already
signed contracts with BOTAS, until the expiration of the term of these
contracts. New import contracts can be executed for the same amounts
following the expiration dates of such existing contracts.

... However, these conditions shall not apply to the LNG, spot pipeline gas, and
CNG imports.

The conditions outlined in the provisional article define the rules of entry in the gas

market. Figure 18 shows 6 alternatives to market entry.

106



BOTAS

/V Gas Release

Contract Release 2

Era i
Pipeline (Long- » | Countries /
term) Import BOTAS already \
License made contract Terminated 4
Countries
| BOTAS did not 5
make contract

LNG/Spot Pipeline import 6

Figure 18 Market Entry in Natural Gas Trade

Source: Author’s own illustration of natural gas import regime in Turkey

To show the opportunities of rent-seeking, Figure 18 indicated these alternatives
with a color code, where yellow represents the area of rent-seeking. The market
entry alternatives which are not subject to rent-seeking are numbers 3 and 6 as
number 3 (red) shows an explicit ban by the law while number 6 (green) allows easy
access. This makes these two alternatives free from rent-seeking as policymakers or

traders have little room to manipulate rules in these options.

For number 3, as quoted above, the law forbids imports from the countries in which
BOTAS has valid contracts. But the idea here is to protect BOTAS from rival

companies. This is a sensible condition because theoretically a firm affiliated with
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the foreign supplier, say Russia, can replace BOTAS in the Turkish market by making
a contract with its parent supplier so that BOTAS cannot compete and have
problems in meeting the take-or-pay obligations. Thus, there is a risk of rent-

seeking in the complete-ban option.

There is also little risk of rent-seeking in the case of number 6, which is the spot LNG
and pipeline import licenses. The risk is low because there are no practical or legal
limits in these licenses. Their license conditions are also flexible32. However, there
is still a risk of rent-seeking as three out of four LNG terminals as well as all pipeline
interconnection points are operated by state-owned BOTAS. Arguably, all these
facilities have service capacities and BOTAS can favor the conditions of access
among different actors. We have to note that this is different from BOTAS’s unfair
application of third-party access to the transmission network in favor of its affiliate
company, which we examined in the previous section. This unfairness would be
among different private companies that have stronger rent-seeking capabilities.
However, no third parties have used the BOTAS’s LNG terminals yet and the spot

pipeline application is quite new3? and not much tested up to now.

We can move to the alternatives of market entry where competitive rent-seeking
would arise. As noted in the previous section, Krueger proved that rent-seeking
would be higher in the case of quotas in import permits. In the case of number 1,
BOTAS’s contract transfer very well falls in this category as the company would sell
a certain amount of contracted gas to the new importers. Actually, the initial entry
of importers to the gas market was realized in this method. Before elaborating on
the tender, we need to recall the case of TURUSGAZ. Section 4.1 mentioned this

experienced while explaining the pre-reform structure of gas supply in Turkey,

32 Flexibilities and exceptions are provided in the law as well as in the relevant regulation.

33 Amendment in the license regulation on spot pipelines was published in the Official Gazette on
6/4/20109.
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which ended up in the Supreme Criminal Board in the early 2000s. After the
reforms, private actors’ participation in the gas market has followed the path of
TURUSGAZ from the reverse perspective. BOTAS was importing gas from TURUSGAZ
whose shareholders were covering non-state actors from both Russia and Turkey.
Even if it had intentions to sell gas in the Turkish gas market, the Decree Laws,
summarized in section 4.1 (see Table 1 and Table 2), were putting barriers against
the non-BOTAS actors. The reform Law has removed such barriers by allowing the

formation of TURUSGAZ-like companies in the Turkish market.

The underlying problem and the main source of rent-seeking are that the gas import
contracts are made by a foreign country usually under the setting of an
intergovernmental agreement. BOTAS started the contract transfer procedure a few
years after the law with an intention to transfer 4 billion cubic meters (bcm) to
private companies. When BOTAS made a public call for contract transfer, many
companies had queued to involve in the gas trading market.3* At this stage, a
critical amendment was made to the Law. In the original wording of the Law, the
companies were required to first apply to BOTAS; and the shortlisted companies
then go to the foreign supplier company to make the contract. But the amendment
changed the order: Companies who wish to import gas should first get approval
from the foreign supplier, and then apply the BOTAS (the bold and underlined
phrase in the above quotation). Arguably, this not only gives the power to the
foreign supplier to determine who can import gas to Turkey but also obscures the
conditions of entry into the market. A foreign company is not accountable in
Turkey, and its trade partners are under its sole choice. This ambiguity was
observed in practice as well. Gazprom has made subtle choices and first, it has
chosen a reputable multinational company with a small amount of 0,250 bcm. The
company functioned as the key to open the Turkish market to the private capital in

2007, and also strengthen the position of the subsequent private companies.

34 please check: https://www.hurriyet.com.tr/devler-turkiye-nin-dogalgaz-kontrati-icin-kuyruga-girdi-
38666025 , accessed on 03.01.2021
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Gazprom then approved to sell gas to three other companies two of which were set
up by its own subsidiaries in Europe while the last one, indeed with the greatest
share (2 bcm), was owned by Turkish shareholders. As we review the Turkish Grand
National Assembly (TGNA) minutes®, the opposition parliamentarians warned
about the role of rent-seeking in the market entry of gas traders through contract
transfers as they claimed that the seller company gave consent to companies having
political affiliation, not those having an experience in the industry. In this respect,
we can argue that the limit on the import quotas played a role in the rent-seeking
practices, which confirms Krueger’s model that even monopoly would be a better

choice than competitive rent-seeking.

As regards number 4, this ambiguous process of getting initial approval from the
foreign supplier repeated during the renewal of BOTAS's terminated contract by the
private companies in 2012. In this case, companies have queued to Gazprom to
make the contract. Indeed, the so-called “creation of a competitive gas market” has
worked for Gazprom as it “granted” the contract to the most favorable offer. The
same companies who were granted access to the gas market in the contract release
process replaced BOTAS’s terminated contract. Interestingly, BOTAS’s second
contract transfer effort from Blue Stream was rejected by Gazprom.3¢ (Although the
reason why the transfer was not realized is not clear, the only difference between
BOTAS’s earlier transfer from the one delivered in the Bulgarian border with the
Blue Stream is that the latter is operated by a joint venture between Russia and
Italy (http://www.gazprom.com/about/production/projects/pipelines/active/blue-
stream/). One can argue that a third partner in a possible “tacit negotiation” would

not allow the parties to make a contract in a non-transparent manner.

35 The minutes are available at internet:
https://www.tbmm.gov.tr/develop/owa/tutanak sd.sorgu yonlendirme?donemkod=22&Yasama vil
i=&Baslangic Tarihi=&Bitis Tarihi=&sorgu kelime=kontrat+devri, accessed on 03.01.2021

36 please see: http://aa.com.tr/tr/ekonomi/botasin-kontrat-devri-iptal/413736?amp=1
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Another market-entry option is importing pipeline gas from the countries in which
BOTAS does not have a contract, indicated as number 5 in Figure 12. As we have
explained in the previous chapter, the main impediment is 2006-dated decision®’
(No.750) of EMRA which stipulates the potential importers to get initial approval
from BOTAS and the Ministry of Energy. In other words, EMRA diverted the
motivations of rent-seeking to the government itself. Transferring the discretion to
BOTAS and Ministry of Energy is indeed adding a subjective character to the
approval as there are no objective criteria. As in the case of Kazakhstan mentioned
above, BOTAS has initially declined an application to EMRA. However, the company
whose application to import gas from Kazakhstan was rejected was accepted3® two
years later as both BOTAS and the Ministry of Energy removed their unfavorable
opinions, although nothing has changed in such a short period. The second case is
imports from Iraq. A company got a license to import gas®, but this was heavily
criticized that the conditions of the license are not transparent and rent-seeking

played role in the process*°.

As the ministry does not have an objective criterion to allow EMRA to give the
license, it would a justifiable concern that rent-seeking played role in the granting of
import licenses from countries where BOTAS does not have a contract. But, to avoid
such doubt, EMRA makes a public announcement that if any other company is

aspiring to import gas in the same conditions as the initial applicant, it can make the

37 published in the Official Gazette dated 29 April 2006 and numbered 26153

38 The decision is available in the Official Gazette dated 15 March 2014 and numbered 28942

39 Details of the license is available in: http://lisans.epdk.org.tr/epvys-
web/faces/pages/lisans/dogalgazlthalat/dogalgazithalatOzetSorgula.xhtml

40 See TGNA minutes:
https://www.tbmm.gov.tr/develop/owa/tutanak sd.birlesim baslangic?P4=21918&P5=B&PAGE1=6
3&PAGE2=&web user id=18754075
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application in 15 days. However, such an announcement is cosmetic as making a
master agreement with the supplier companies needs a much longer time. Such an
announcement gives the impression that EMRA openly invited possible other

applicants and subjected them to competitive bidding before granting the license.

Finally, we can check the gas release option referred to as number 1 in Figure 12.
The European models of allowing market entry to new participants often included
gas releases instead of contract transfers (Bartok et. al. 2006). In the gas release,
the incumbent company offers a certain amount of gas for sale to new actors in the
market. Purchasers functions as wholesaler or retailer as they make contact with
the gas incumbent for these quantities. This is different from the contract release
program in which the gas incumbent transfers part of its gas supply contracts with
gas producers together with all rights and responsibilities. As can be seen from the
relevant provision quoted above, the Turkish gas market model prioritizes the
contract transfer over gas release. And, in violation of the article, BOTAS did not
even apply for the gas release program when the contract transfer was failed in the
case of Blue Stream. Indeed, the gas release could be realized when the contract
release was received by resistance from the seller company in 2005. Rather, the
government preferred to amend the law, as mentioned above, and insisted on
realizing the contract release. Despite the government did not initiate gas release
over Russian pipelines, it realized the release from the Azerbaijan gas exporters
affiliate in the Turkish market after an international agreement in 2010*!. The
agreement was violating the law in the sense that gas releases should be made in
auctions. However, BOTAS made a bilateral contract with the relevant company and
transferred 1.2 BCM of gas to it. Due to the arbitrariness and ambiguity of the
conditions of the releases, we can say that rent-seeking could be practiced in the
transaction as there was no competition for the private company to get BOTAS's

amounts. One counter-argument in this regard is that BOTAS might have negotiated

41 https://www.resmigazete.gov.tr/eskiler/2010/10/20101006-4.htm
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other issues, such as the realization of TANAP, with Azerbaijan’s gas company.
However, this (non-market responsibilities of BOTAS) is another topic that we deal
with in the next chapter and it does not change the rent-seeking character of the

issue.

Overall, from the provisions above we can see that entry into the Turkish gas
market is not based on transparent, fair, and foreseeable mechanisms as defined
and aimed in the law in general. From an institutional perspective, the conduits of
rent-seeking persist, and heavily distort entry into the gas trade market. The next

section will analyze the same issue for network companies.

5.2.4.2 Licensing and tariff setting in distribution companies

The situation of network companies is different from the gas supply companies. The
network companies are either natural monopolies or heavily protected from
competition because of technical constraints. An example of the first case is natural
gas distribution companies that are franchised to provide gas transport services
over low-pressure pipelines in a specific region. These regions are typically
towns/cities where laying pipeline allows efficiency due to the integral urban

characteristics.

The second case is the storage facilities consisting of LNG terminals and
underground reservoirs. These facility ownerships are not a monopoly activity as
long as geographical formations allow competition among different actors.
However, if there are technical limits to open up new reservoirs or construct LNG
facilities, the storage service activity approximates to monopolies. The monopoly or
increased market power would arise if the underground geological reservoir
formations or the littoral availability for the LNG terminals are limited considering
the market size. The point is that, when a service is provided by a monopoly, then
the regulator would involve in this segment of the market with the goal of removing

the market failure.
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The licensing of the firms in this segment as well as setting tariffs for their services
are critical in this respect as rent-seeking would pose heavy costs to the society in
case of regulatory failure. | will analyze the issue for the making of the Turkish gas

distribution market below as well as gas storage activities in the next section.

5.2.4.2.1 Franchise and privatization of Natural Gas Distribution
Companies: Theoretical Background
Regulation of monopolies is one of the most controversial public policy issues. As
typical microeconomics textbooks teach, monopolies maximize profit by decreasing
the output and increasing the price, which is to the detriment of social welfare. The
choices to curb the natural monopoly power can be put into the scheme in Figure

19.

From the pure neoliberal perspective, which Friedman (2020, p.36) also reiterates,
among these options the most tolerable ‘evil’ is a private monopoly. As he claims,
which is also a central tenet of neoliberal discourse, there is no “natural monopoly”.
The so-called “natural monopolies” are not necessarily naturally arising, but they
are actually “legal monopolies” by rising legal barriers against rivals. To Friedman, a
good supplied by a monopoly has substitutes provided by other firms in other
companies. Making a virtual monopoly as a legal monopoly would prevent rival
technologies as the legal monopolies try to protect their position through rent-
seeking. Friedman gives the example of railroad regulation in the 19t century US,
where the Interstate Commerce Commission tried to regulate the activities of
railroad companies which has monopolistic behaviors, but soon the Commission
itself tried to protect these companies against growing rivalry from the truck
freights. So, even a company has a monopolistic behavior, this is untenable and
under the challenge of rivalries from suppliers of substitute service or goods. The
application of this approach in the gas distribution service is that the government

should not set a tariff even for these companies because they have to compete
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against firms that provide substitute goods (such as gas in LNG form, coal, oil, etc.)

and the deadweight loss associated with the monopolies would not hold.

Natural Monopoly

N

Nationalized/Public Privatized/Private
Monopoly Monopoly

Free (Friedman,

2009)
Franchise Bidding
Regulation

Once for All Incomplete Recurrent
Rate of Price/Revenue Contracts long-term Short-Term
Return Cap (Stigler, contracts Contracts
(Williamson | (Littlechild, 1968) (Demsetz, (Posner, 1969)
, 1976) 1984). 1956)

Figure 19 Policy Options against Natural Monopolies

Source: Author’s own illustration
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However, this neoliberal and anti-regulation perspective has been highly discredited
over time as it relies on the elasticity of demand on the goods concerned. As in the
case of natural gas, this is hardly true while the alternatives are either much more
expensive or emitting environmental externalities. So, we can say that the essential
debate starting from the second half of the century is to decide whether a public

monopoly or regulation of a private monopoly would best serve society.

This research have earlier emphasized that the liberalization of the natural gas
market evolved from opposite tendencies in the US and Europe. The private
monopolies had arisen in the US in the early 20t century which was soon put under
firm regulation. But after the neoliberal reforms, they were deregulated or loosely
regulated. The situation is opposite in European countries as well as in Turkey
where natural gas was introduced by public monopolies and the liberalization

amounted to the privatization of these services.

The intuition behind public monopoly is clear: A public monopoly would not behave
like a private monopoly. While the first tries to maximize social welfare, the latter
seeks to maximize profit to the detriment of the entire society. If so, why there has
been a sweeping reform process all over the world, especially in the economies of
transition like Turkey, to privatize the natural monopolies. The argument has been
that private monopolies can operate and function more efficiently (Shirley, 1999)
than their public counterparts. While the question as to whether public or private
management is better has not been settled in theoretically, the practical result is

the inauguration of private monopolies in a vast part of the world.

On the other hand, the private monopoly issue is not a settled one and even more
intense debates have been revolving around it. The debates on the regulation of
private monopolies especially started in the 1960s with the rise of anti-regulation
views pioneered by public choice scholars. We have provided some of their
accounts previously. Their main argument was that US public utility regulation was

inadequate as the government cannot have the necessary skills to regulate utilities.
116



A regulator could not have the full knowledge to fine-tune a tariff that would allow
the company to get a reasonable profit. At that time, the regulation was based on
allowing a rate of return for utilities by the regulators. But this was criticized for
providing inadequate incentive to reduce operating costs and encourage over-

investment in capacity (Averch & Johnson, 1962).

In this atmosphere, Demsetz (1968) suggested that utility regulation could be
replaced by a tendering process in which the lowest price bidder is granted the
exclusive right to supply service. Demsetz’s argument was based on the 19™-century
British policymaker Chadwick’s formulation of “competition for the market” where
“competition within the market” is not possible. This proposal implies that formal
regulation of utilities is useless as the price offered by the bidder eliminates the risk

of monopoly price/quantity choice.

However, institutional economists (notably Williamson, 1976 and Goldberg, 1976)
challenged this view by using the typical institutional arguments. They argued that
franchising contracts might be more problematic than the regulation as these
contracts are by nature made for a long-time where uncertainty persists.
Franchising a public service leads to the problem as to which party would be
exposed to risk arising out of changing circumstances throughout the contract. This
concern is highly valid in the Turkish case, which we will analyze below, as the
licenses of distribution regions were given for 30 years period. In fact, while the
views of Williamson (1976) and Goldberg (1976) dominated the economics
literature for the following period, both the competitive bidding and utility
regulation have been adopted during the shift from the public to the private sector
with various institutional innovations and adaptations all over the world. One of
them was the RPI-X or price cap regulation which intended to provide better
incentives for efficiency and innovation than the rate-of-return regulation

traditionally applied in the US (Littlechild, 1984).
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The matter is highly relevant to the concerns shared by institutional economists, as
first challenged by Williamson and Goldberg, mentioned above. And these matters
have explanatory power in the rise of rent-seeking in the interplay among regulated

entities and policymakers.

From an institutional perspective, the privatization of public service is essentially a
matter of transaction cost economics. As detailed above, transaction cost
economics is preoccupied with the formation of the firm. The theory seeks an
answer to the question under what conditions firms merge or disintegrate to gain
efficiency. This approach runs parallel with the privatization theory in the sense that
privatization is nothing but letting the formation of a private company to give a
specific service. The government is also in the position to decide whether to provide
this service itself or to make another company do it. A state-owned company can be
formed to eliminate the transaction costs which may otherwise arise between the
government and the private company. Letting a private company do business would
breed the same consequences of the vertical separation of two companies. Thus, in
the case of privatization, the rules of privatization should be well designed to

decrease the transaction costs that emerge after the contract.

One of the possible problems is “incomplete contracts”. As we detailed in the
previous chapter, an incomplete contract gives the sides of the contract ex-post
opportunistic behavior and shirking as well as many other disputes that create
friction in sustaining the transaction among the sides. This would also apply to
privatization as the license is nothing but a formal contract between the
government and the company. The main argument of the incomplete contracts
approach is the assumption that completely contingent contracts cannot be written
for long-term deals (Coase R., 1960; Williamson O., 1985; Grossman & Hart, 1986).
If there is a future surplus arising out of some non-contractible investments, the
division of quasi-rents cannot be controlled ex-ante through the contract but

determined by the bargaining power of parties (Schmit, 1996). This issue brings us
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to the issue of “asset specificity”. As the privatized facility bears huge investment
costs, the bargaining power of the government ex-post increases due to asset
specificity on the side of the firm. In other words, the firm is heavily bound to the
government’s future policies and regulations as it cannot reuse the assets in case
the contract is terminated. Finally, “principle-agent” theories can be applied
together with the information asymmetry issue. The information asymmetry is two-
sided. First, the government has superior information as regards the regulations;
and second, on the contrary, the firm may have better information as regards the

costs it would incur.

These problems bring about the conditions of what Sappington and Stiglitz (1987,
p.6) called “imperfect rent acquisition”. Accordingly, even if the government selects
the firm that is supposed to operate at the minimum cost, the firm will still benefit
from rents. Such rents occur when the firm is risk-averse, competition for the area
is limited and the government has pertinent information not shared by potential
investors. If the government enforces the private firms to absorb the risks, not the
most efficient firm enters into business but the one most risk lover is franchised.
Another source of rent accretion is the absence of limited competition at the
bidding stage. The winning bidder gets rent in the case of few competitors. As
technology advances or high capital is needed in a specific area, such as oil and gas
extraction, the number of potential bidders becomes smaller. Finally, if the
government retains some information before bidding, this will create another area
of rent-seeking as the information itself may not be equally distributed among

potential firms.

5.2.4.2.2 Franchise and privatization of Gas Distribution Companies:
Turkish Experience

As we have briefly wrapped the theoretical framework, we can now analyze the
Turkish experience of franchising gas distribution business starting from the early

years of market restructuring. Before proceeding, we must note that the
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privatization of the distribution business in Turkey amounts to both privatizations of
existing networks and franchising new firms to build distribution networks in new
regions. Before the start of the reform, there had been 7 distribution companies in
Turkey consisting of 4 municipality companies, 2 BOTAS affiliates, and 1 privately

owned company as detailed in Table 5.

Table 5 Status of Pre-Reform Distribution Companies

Year of Company Region Pre-reform Owner Current
Operation Owner

1998 Baskentgaz Ankara Municipality Private
1992 IGDAS istanbul Municipality Municipality
1992 Bursagaz Bursa BOTAS Affiliate Private
1994 Bahcesehir Gaz Bahgesehir istanbul Private Private
1996 Esgaz Eskisehir BOTAS Affiliate Private
1996 iZGAZ iZMiT Municipality Private
2002 AGDAS Adapazari Municipality Private

Source: (Ceran, 2017, p.47)

For the new regions where the gas would be distributed, EMRA is required to

arrange tenders as specified in the law (article 4-g):

... The city natural gas distribution service shall be granted to the company
which wins the tender announced by the Authority within a license term to
be determined by the Authority including the possession of the local natural
gas distribution network taking into consideration some issues such as the
development level of the city the consumption capacity and the number of
users. ...The bids of the companies for the tender shall be evaluated under
the procedures and principles determined in the regulations to be issued
and then the distribution license shall be granted to the winner company
and such company shall be authorized as the distribution company to
engage in distribution activities of that city.
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As it is seen from the above provision, the law delegates the power to determine
the terms of the bidding as well as the duration of the license to EMRA. However, it

also specifies the basic elements of distribution tariffs (Article 11-4):

The retail sale prices and tariff principles consisting of the unit purchase
price of the natural gas, unit service cost, depreciation costs of the
distribution company, and other factors, shall be determined by EMRA. No
other fees would the customers be charged other than this retail price.

But we can say that law envisages a hybrid method of franchising gas business:
Entry is made on the Demsetz tendering process but EMRA should also determine
the tariff of the company after it is awarded a distribution license. The Regulation
on Distribution and Customer Services provides little detail on the tendering

process:

Article 12: The bids are evaluated over the unit service sand depreciation
costs offered as the single price for the distribution of unit kWh natural
gas...The unit service and depreciation costs determined in the tender shall
be applied for the term defined in the specifications. Following the end of his
term, the unit service and depreciation costs are applied in line with the
price cap determined by EMRA.

What the secondary legislation says is that the Demsetz bidding shall be applied for
a specific period. When the period terminates, EMRA sets the tariffs based on price
cap regulations. In Figure 19 above, the hybrid model of gas distribution franchising
and regulation process is indicated in the orange spaces. So, the hybrid model starts
with the Demsetz bidding and then continues with the price cap regulation initially

developed in British utility reforms.

Starting from just 2 years after the reform, EMRA announced tenders to franchise

new distribution regions for 30 years. The tenders were based on three levels:

1. Underbidding for the unit service and depreciation charges (USDC) for cent/kWh

for the first 8 years of service,

2. Underbidding for the connection fees starting from 180 USD
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3. Bidding for the license fee.

In this framework, the tendering processes resulted as listed in Table 6:

Table 6 Tender Results of New Distribution Regions

UCSD Connection | License
Region (cent/kWh) Fee (USD) | Fee (TL) Status

(Trakya) Edirne-

Klrkla»:eli—Tekirdaé 0 0 2.300.000 Tendered
Antalya 0 0 Tendered
Elazig 0 0 Tendered
Gaziantep-Kilis 0 30 0 Tendered
Denizli 0 149 0 Tendered
Amasya-Tokat 0 163 0 Tendered
Aydin 0 165 0 Tendered
Cukurova ihaleli 0 167 0 Tendered
Ordu-Giresun 0 169 0 Tendered
Afyonkarahisar 0 174 0 Tendered
Canakkale 0,001 180 0 Tendered
Trabzon-Rize 0,008 180 0 Tendered
Kahramanmaras 0,009 180 0 Tendered
Adiyaman 0,01 180 0 Tendered
izmir 0,012 180 0 Tendered
Isparta-Burdur 0,015 180 0 Tendered
Manisa 0,016 180 0 Tendered
Bilecik-Bolu 0,016 180 0 Tendered
Yalova 0,031 180 0 Tendered
Kr. Eregli- Diizce 0,034 180 0 Tendered
Corlu 0,036 180 0 Tendered
Malatya 0,037 180 0 Tendered
Catalca 0,044 180 0 Tendered
Mugla 0,045 180 0 Tendered
Erzurum 0,046 180 0 Tendered
Zonguldak-Bartin 0,05 180 0 Tendered
Gebze 0,052 180 0 Tendered
Samsun 0,055 180 0 Tendered
Usak 0,055 180 0 Tendered
inegol 0,061 180 0 Tendered
Seydisehir-Cumra 0,063 180 0 Tendered
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Table 6 Tender Results of New Distribution Regions (Continued)

Konya 0,064 180 0 Tendered
K.blik-K.monu-C.kiri 0,069 180 0 Tendered
Kayseri 0,076 180 0 Tendered
Gorum 0,079 180 0 Tendered
K.bey- M.K.P- S.luk 0,081 180 0 Tendered
Erzincan 0,089 180 0 Tendered
Sanliurfa 0,095 180 0 Tendered
Nigde-Nevsehir 0,098 180 0 Tendered
Balikesir 0,112 180 0 Tendered
Kltahya 0,124 180 0 Tendered
Havza-V.kopri-Bafra 0,139 180 0 Tendered
Karaman 0,144 180 0 Tendered
Kirikkale-Kirsehir 0,158 180 0 Tendered
Sivas 0,164 180 0 Tendered
Konya-Eregli 0,172 180 0 Tendered
Bandirma 0,174 180 0 Tendered
Yozgat 0,176 180 0 Tendered
Polatl 0,23 180 0 Tendered
Siirt-Batman 0,235 180 0 Tendered
Eskisehir 0,235 190 NA BOTAS
Bursa 0,235 190 NA BOTAS
Aksaray 0,236 180 0 Tendered
Igdir 0,237 180 0 Tendered
Gemlik 0,239 180 0 Tendered
G.hane- Bayburt 0,25 180 0 Tendered
Kars-Ardahan 0,279 180 0 Tendered
Geyve-AFP-P.ova 0,28 180 0 Tendered
Diyarbakir 0,29 180 0 Tendered
Van 0,297 180 0 Tendered
Mardin 0,409 180 0 Tendered
Sinop 0,445 180 0 Tendered
Bitlis-Bingol-Mus 0,485 180 0 Tendered
Kizilcahamam 0,521 180 0 Tendered
Ankara 0,522 190 NA Municipality
izmit 0,602 190 NA Municipality
Bahgesehir 0,611 190 NA Private
istanbul 0,635 190 NA Municipality
Adapazari 0,673 290 NA Municipality

Source: (Erdogdu, 2010, p.808)
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To illustrate the mechanism, the distribution company that won the tender applied

the following charge to the customers (Figure 20):

Invoiced Natural Gas Price =

(USDC x Cons. Gas Amount) + (Purchase Pr. of Gas x Cons. Gas Amount) + (Tax)

| l |

0% ~10% 70 % ~80 % ~18 %

Figure 20 Elements of Invoiced Natural Gas Price

Source: Derived from Erdogdu, 2010, p.811

Accordingly, the price of gas that the distribution company buys from the
wholesaler (in practice, BOTAS) is directly reflected in the end-user prices. The only
condition that the distribution company should prove is that it purchased the gas
from the cheapest source, which we discussed above. What is critical in the frame
of the tariffs is that the winner company is entitled to charge the USDC to the
customers as it bid in the tender. In other words, USCD is the (aside from the
connection fee which is collected once) single price that the distribution company
gets from its service. It is the only instrument that the distribution company
recovers its investments and makes a profit. The share of this amount varies
between 0% to %9.7 in the invoices of final customers, that is, the customer may
pay the same amount of gas 10 percent up to %10 cheaper depending on the region

it resides.
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As Table 6 shows the UCSD of non-tendered companies is much higher than
tendered distribution companies. An initial look at the figures shows the merit of
tenders or the Demsetz method of franchising utility services. On average, the UCSD
of tendered companies is 0,115 while the non-tendered companies are 0,501,
signifying one-fifth of discount to paid to the distribution companies and up to one-
tenth of reduction in the final prices. But, this is not the entire story. To see how
rent-seeking affected the final outcome, we need to check the application of actual

investments and tariffs set out by EMRA in the eighth year of their licenses.

5.2.4.2.3 Traces of rent-seeking in the Turkish gas distribution

business
As we have examined the tendering process and results of the gas distribution
companies, a reasonable question is why companies offered quite low amounts for
the service they would provide? In 10 distribution regions, the companies offered to
provide free service to their customers in the first 8 years period. And in the case of
tender for the Trakya region, the company did not even ask for a connection fee
and agreed to pay an additional amount as a license fee. Considering that all these
companies are doing business for profits (they are not charities or public enterprises
that socialize the costs), what would be the expectation of these companies to offer
such small bids? This question rightfully brings us to the matter of rent-seeking. An
institutional perspective gives us the clues where rent-seeking would play role in
the franchising of gas distribution regions to private companies in Turkey. In other
words, we can see how the customers may not utilize the so-called Demsetz

bidding.

One of the main points we should note is that the tariff methodology to be applied
after 8 years was not defined before the tendering process. As we mentioned
above, the institutional perspective highlights the matter of “incomplete contracts”
where both sides of the contract benefit from ex-post opportunism. In the case of

two private companies, such risk makes the company tend to merge to avoid such
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risks which they referred to be arising out of transaction costs. But in the case of a
contract between the government and private company the possibilities are already
given and discussed in Figure 19. If the government does not nationalize (equal to a
merger in the case of two private companies), it has to fine-tune the franchise
tendering and tariff-setting in such a way that the ex-post transaction costs get to
zero and the social welfare maximizes. But when there are ambiguous areas before
the contract, the contract becomes “incomplete”. Thus, there emerges a vast area

of rent-seeking for parties of the contract.

The method of franchising in the Turkish gas market very much fits into this frame
mainly due to the absence of a tariff formula to be applied 8 years after the tenders.
What the law envisaged for the retail tariffs was that it shall include “unit service
cost, depreciation costs of the distribution company and other factors”. Arguably,
the other factors give EMRA great room for maneuver. Indeed, EMRA solely
mentioned in the Regulation on Distribution and Customer Services that the tariff

methodology shall be based on “price cap”, which we referred to above.

Considering that the companies entered into the tendering and bid fairly low
amounts, we can safely argue that they expected a favorable return from EMRA
both during the investment stage in the first 8 years and afterward when EMRA set
the tariffs after this period. To compare the situation with a trade between two
private companies, a contractor agrees to make a huge amount of investment by
agreeing that the principal would pay an indefinite amount 8 years later, which is
not reasonable. In this case, however, the winner of the tender would have some
tacit knowledge as regards the future policies of the government. As we referred
above from the earlier claims of Sappington and Stiglitz (1987), there existed
perfect conditions of rents in the franchising of gas distribution region in Turkey,
where the contract (license) is complete, the government has superior information
for future regulations not shared by all bidders, and the companies are risk lover.

This situation enforces the companies to seek rents for favorable tariff conditions as
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the term for the tariff setting is getting closer. Besides, the company which has
greater political clout may bid lower because it knows its capability to manipulate
the regulatory decisions. If the tariff methodology were determined before the
bidding, the transparency would be higher and the room for rent-seeking gets

narrower.

In this setting, when the date of the tariff-setting approached, EMRA issued two
decisions regarding the tariff methodology: Determination of the asset base of
distribution companies who got licenses with tenders, and second, the
methodology for tariffs of natural gas distribution companies. Article 3 of the
Methodology on Determination of Asset Base of Natural Gas Companies whose
tenders were made by the Energy Market Regulatory Authority sets forth that “The
calculation of asset base of distribution companies after the eight years covers the
investments, connection revenues, and depreciation allocated for the first eight

years”.

Income Requirement (for the given period) = Capital Expenses + Operational

Expenses

Reasonable
Regulated Asset  y  poio of Depreciated ,  [Investment
+ .
Value Return Amount Correction Factor

Base Asset Net Investment (for the given period)
Floor

Figure 21 Natural Gas Distribution Tariffs and Revenue Requirement (Article 6 and 7
of the Methodology)
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The provision means that the cost of investments which the companies tendered
would be recovered during the following period. In the Methodology of Tariff
Setting for Gas Distribution Companies we can show it in the formula without going

into too many details as in Figure 21.

The Base Asset Floor is defined in the regulation as the total net investment amount
made before a certain date defined for the distribution companies whose system
use costs were not defined. That is, the tendered companies are entitled to get back
the amount that they previously renounced during the tender. To elaborate, we can
think about two companies who race to get franchising by underbidding for the
service fee they would charge. Assume that if there was no bidding, EMRA would
set the amount “z” for this amount. If the companies had known that whatever they
bid, they would recover their costs starting from 8 years later, their dominant
strategy is to bid as low as “0”. But the critical term here is “had known”. If they had
not known, they would of course bid the amount that would enforce them to offer

the most efficient amount, definitely a reasonable amount over “0”.

This situation explains the “0” bids during the tenders, signifying that the companies
had known that the amount they bid has no value and the tender is almost a barrier
for the companies who could not get information for regulator’s future policies, or
who were weaker to ensure the future rents. To say it in opposite terms, only the
companies who have the tacit information or who have the capability to seek the

rents won the tender.

The second instrument of ex-post shirking of the distribution companies is delaying
the investments at the first eight-year period. According to the tender license terms
of the distribution companies (Ceran, 2017, p.48), they must start construction in 6
months after getting the license and complete it no later than a 5-year period. But,
as they expect to recover their investments after 8 years, their strategy is to delay
the investments as much as possible. Since the terms are clearly defined in the

license terms, they evade this responsibility based on “force majeure” clauses
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specified in the License Regulation®?. In this respect EMRA didn’t enforce the
distribution company to complete the investments if any of the following cases

occur:

- The roads in conformity with the city construction plan are not opened
- Theroad’s “red code” is not properly ensured in the plan as well as in the site
- Necessary permits are not yet taken in line with the legislation for the

production of distribution network
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Figure 22 Investments (TL) of Trakya and Antalya Distribution Companies

Source: Derived from EMRA Tariffs available at http://epdk.gov.tr/Detay/Icerik/3-
7219/dogal-gaz-piyasasi-tarife-kurul-kararlari

These exceptions provide an important instrument for the distribution companies

to delay the investments so that they don’t bear the cost of operation during the

42 See the EMRA comment on why all customers are not connected to the system from Frequently
Asked Questions: https://www.epdk.gov.tr/Detay/Icerik/12-1007/dogal-gaz-piyasasi
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first year period. We can bring proof of this tendency from the investments of
distribution companies that won the tender for the Trakya and Antalya regions. As
shown in Table 5, the companies offered “0” for the unit service and depreciation
fee as well as for the connection fee for the first 8 years period. Normally, this
company should have completed the investments (connect each customer in the
region) within five years after taking the license. However, as the company would
get no remuneration for the investments in this period, the best strategy is to delay
the investment by resting on various exceptions allowed by EMRA. Figure 22 shows
that these companies started with meager investments in the earlier period of their

license terms and increased the investments after five years.

One of the other points open to the manipulation of distribution companies is the
application of price cap tariff methodology starting from 8 years after the license
term. As discussed above, the rise of Demsetz tenders, as well as British price-cap
regulation, was to eliminate the issues associated with rate-or-return regulation
which had long been applied in the US. Price cap regulation is a form of incentive
regulation. It develops rewards and penalties to encourage the monopoly company
to achieve pre-set goals. The price cap regulation restricts the company’s average
price increase by a price index (Retail Price Index as often called RPI) and an offset
(called X) reflecting the expected changes in the company productivity. The basic
idea of price cap regulation is that the regulator would not have sufficient
knowledge compared to utilities in terms of to what extent they can operate
efficiently the utilities could operate. Theoretically, the price cap regulation
incentivizes the firm to reduce costs and improve efficiency and eliminate the
incentives to ‘gold-plate’ and inflate costs that emerge in the case of the rate of

return regulation.

Despite such mentioned superiorities of price cap regulation which is referred to in

the legislation as well, Turkey’s application of the price cap regulation approximates
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the rate-of-return regulation and runs the risk of “Averch Johnson Effect”, or gold-

plating.

In the application of the natural gas distribution tariff mechanism (see Figure 15),
the more capital that the company builds, the more profit that it earns. As long as
the distribution company convinces EMRA that capital investment is needed, then
consumers must fund the cost of that capital investment. Just like in the case of the
rate of return regulation, EMRA determines a revenue requirement for the
company. The allowed return is a “reasonable” rate multiplied by a rate base valued
on a historical and projected basis. We can see the traces of gold-plating from the

data derived from company tariffs published on the EMRA website.

The system use fees, asset bases, and investment ceilings of 4 distribution regions
(Kayseri, Erzurum, Trakya, and Samsun) in Annex 1. These regions are randomly
chosen but they represent the cases with varying consumer groups and ranges.
What we observe from these regions is that their asset base is highly increasing as

EMRA approves a growing level of investments for the companies.

Among others, an important instrument the distribution companies gained after
they were licensed was an amendment in the law dated 2016, which is as follows
(Article 4-g-5): “The coverage of the distribution region can be redefined or
expanded by EMRA without making new tender by taking into account the technical

and economic reasons and without exceeding the provincial borders”

Such provision granted windfall profits for the companies as the coverage of the
license was highly enlarged by the law and they gained extra profit area without
new tenders. While EMRA should rely on technical and economic grounds for such

an expansion, this was not realized considering the increase in system-use fees.
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To explain the increases in the system use fees, we can say that the increase in the
revenue requirement of the company ends up greater system-use fees (SUF)*3. For
a given quality of service, the efficiency gains are directly reflected in the system
use fees as they form the share of distribution service in a customer’s invoice. The
formula of the system use fee for a customer group is defined as following in the

Methodology of Natural Gas Distribution Tariff Regulation (Figure 23):

System Use Fee.= Revenue Requirement / Consumptionc

Capital Expenditures Operational Expenditures

Figure 23 System Use Fee

Source: Author’s own illustration based on the Tariff Regulation

According to this formula, the system use fee increases if the revenue requirement
increases. As long as the company gets approval from EMRA for new investments, it
will make investments that are multiplied by a reasonable rate of return®. The best
strategy for the distribution company is to increase capital expenditures. But this
amounts to a higher amount of fee for the customer. We can see the result of

increases in system use fees in Figures 24 to 27.%

43 System use fee is the amount that the distribution company gets from the customers. It is the
main source of revenue for distribution company.

44 Most recently EMRA determined it a 12,85%: see https://www.enerjigunlugu.net/dogalgaz-makul-
getiri-orani-1285-33797h.htm , accessed on 19.03.2021

4> The investment requirements and consumptions figures of these regions are available in Annex 1.
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Figure 24 Kayseri Distribution Region Natural Gas System Use Fee (TL/m3)

Source: Derived from EMRA Board Decisions available from:
http://epdk.gov.tr/Detay/Icerik/3-7219/dogal-gaz-piyasasi-tarife-kurul-kararlari
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Figure 25 Erzurum Distribution Region Natural Gas System Use Fee (TL/m3)

Source: Derived from EMRA Board Decisions available from:
http://epdk.gov.tr/Detay/Icerik/3-7219/dogal-gaz-piyasasi-tarife-kurul-kararlari
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Figure 26 Trakya Distribution Region Natural Gas System Use Fee (TL/m3)
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Figure 27 Samsun Distribution Region Natural Gas System Use Fee (TL/m3)
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Figures 24 to 27 show the gradual increase in system use fees in these four regions.
The fee is updated according to the inflation rate. However, EMRA updated the
system use fees from time to time which resulted in a steady increase of these fees
over the inflation rate. Arguably, it would be unfair to expect that changes in system
use fees should just reflect the inflation rates. The variation around the inflation
rate is reasonable as both the company and EMRA refresh the conditions of new
investment. However, what is dramatic here is that leaving aside a few exceptions,
EMRA often approves ever-increasing system use fees for the companies. Over
time, the gap between expected SUF and EMRA-set SUF widens. This can be
explainable by the fact that company investments become more inefficient in their
service period while the idea of price cap regulation was doing the reverse. The
companies are not more efficient, to say the least. The expansions of new
investments tend to be more inefficient and the customers needed to bear such
inefficiency with increasing debts in their invoices. Or in other terms, EMRA
approves new investments for the company which boosts the company’s asset
base, which in turn increases the capital expenses and revenue requirements of the
company. This is actually the textbook definition of the Averch Johnson Effect, a
critique of rate-of-return regulation implying that the information disadvantage of

the regulator may be abused by the company to increase inefficient investments.

There may be some counter-arguments against such a claim. One of the arguments
is that the system-use fee is calculated by dividing consumption by the revenue
requirement. That is, if the consumption declines over time, the system use fee
grows. However, as we check Table 7 and Figure 28, even consumption has grown

in the period we examined.
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Table 7 Natural Gas Consumption Figures in Kayseri, Erzurum, Trakya and Samsun

Consumption of Non-Eligible Customers

2014 2015 2016 2017 2018 2019

Kayseri 289,77 | 318,83 | 423,79 | 467,38 | 453,62 | 509,83

Erzurum | 139,95 | 133,27 | 176,11 197,3 | 200,85 | 245,45

Trakya 417,62 | 760,92 | 778,37 | 760,47 | 689,96 709,5

Samsun | 220,23 | 215,93 | 200,08 245,93 | 222,41 | 250,48

Consumption of Eligible Customers

2014 2015 2016 2017 2018 2019

Kayseri 216,32 | 184,61 | 160,51 | 163,26 | 163,54 | 173,54

Erzurum 9,58 12,53 18,97 | 23,73 15,91 3,71

Trakya 938,22 | 542,94 | 515,15 | 579,96 | 511 457,17

Samsun | 485,32 | 670,78 | 821,96 | 981,65 | 669,71 | 595,8

Total Consumption

2014 2015 2016 2017 2018 2019

Kayseri 506,09 | 503,44 | 584,3 630,64 |617,16 | 683,37

Erzurum | 149,53 | 145,8 195,08 | 221,03 | 216,76 | 249,16

Trakya 1355,84 | 1303,86 | 1293,52 | 1340,43 | 1200,96 | 1166,67

Samsun | 705,55 | 886,71 | 1022,04 | 1227,58 | 892,12 | 846,28

Source: Derived from EMRA Natural Gas Market Reports, 2015, 2016, 2017, 2018,
2019, and 2020
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Figure 28 Household Natural Gas Consumption Trend of Kayseri, Erzurum, Trakya
and Samsun (million m3)

Source: Derived from EMRA Natural Gas Market Reports, 2015, 2016, 2017, 2018,
2019, and 2020

The increase in consumption solidifies our claim that the revenue requirement of

the companies has increased inefficiently.

Another counter-argument would be the separation of new customer groups with

different consumption amounts might have led to a relatively greater amount of

increase in certain groups, primarily those with less consumption like household

customers. For instance, the dramatic increase in Erzurum may be interpreted that

after 01.08.2017 EMRA started to set different and smaller tariffs for bigger

consumers. This is observable in the reduction of system use fees in bigger

customers in Erzurum in Annex 1. However, this argument can be refutable by, first,

the fact that the share of industrial customers is minuscule in Erzurum and cannot

lead to such a high increase in household customers. Second, the argument does
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not hold in relatively bigger regions with industrial customers as in Kayseri and
Trakya. More importantly, the consumption in the formula is calculated by different

consumer groups (c) separately from each other.

In sum, we can see that the price regulation is applied in a way to transfer rents to
the distribution companies. To show the size of such rent, such as in Kayseri, we can
see in the year 2020 that, the EMRA-set tariff is 0,08 TL/m3 higher than the amount
if it had been updated by the inflation rate, that if the revenue requirement of the
company had not increased for constant consumption. If the consumption figure
repeats that of 2019, i.e. become over 500 million m3 per year, this 8 kurus from
each cubic meter amounts be a transfer of almost 50 million Tl to the distribution

company.

The fourth source of concern for the abuse of distribution companies is that these
companies are often affiliates of construction companies who produce materials for
gas distribution networks?®®. This may both lead to efficiency and inefficiency in the
market. From a favorable perspective, we can see that distribution companies
having construction affiliates would gain efficiency in the procurement of materials
by avoiding double marginalization. However, there is also a risk that these
companies may inflate and overcharge the costs of these materials as long as EMRA
keeps approving these costs in realizing the investments. EMRA can still check the
costs of the main investment materials. However, it is a burden for a bureaucrat
who has, by nature, little knowledge of the costs in the field, bringing us back to the
discussions on regulation in the mid-20™ century US. Accordingly, the information
asymmetry between the principal and agent would prevent the former to well
regulate the latter. A cure to this problem is “benchmarking” the utility costs among
each other and developing “yardstick competition” (Shleifer, 1985) among them. As

we discussed just above, the end-user prices track the costs, and the distribution

46 See for instance the group companies of one of the biggest actor in the distribution business:
https://www.stfa.com/en/group-companies/
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company has no incentive to minimize the costs. Since EMRA cannot know the
appropriate cost level, it can hardly define the efficiency in the distribution
business. What is more, in the methodology document, the efficiency parameter is
defined only for the operational expenses. In this respect, cost comparison or

yardstick competition emerges as an alternative for EMRA.

But, in the case of the Turkish natural gas distribution business, this leads us to
another issue: the dominance of certain holding companies in the gas business. As
we discussed above, the company merger rules in the law were not respected in the
market due to EMRA’s excessive interpretation of the relevant provisions. This
situation is not only a problem in the competitive segments of the market but also
an issue in the natural gas distribution where EMRA’s single way to watch the
capital costs of the distribution companies is benchmarking them. There are
currently 72 distribution regions in Turkey, but a single company has franchises in
20 different regions while two others have 10 franchises (GAZBIR, 2020). Thus,
more than half of the distribution regions belong to three companies which makes

it difficult for EMRA to develop yardstick competition.

5.2.4.3 Licensing and Regulation of Natural Gas Storage Companies

As we mentioned above, the natural gas storage business does not show the
essential characteristics of a natural monopoly as long as two conditions are met.
The market is large enough where just one storage facility cannot meet the demand
of the market so that eliminate rivals, and that there are sufficient geological
formations allowing potential entrepreneurs to build new facilities. This geological
formation amounts to underground reservoir capacity for underground storage and
littoral availability for LNG terminals. In the case of Turkey, we can say that there is
no restriction for LNG terminals, but the underground storage opportunity is
limited. We can now check how rent-seeking possibilities appear in the licensing

and regulation of natural gas storage companies.
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To begin with the licensing, we can say that the most important figure is BOTAS
itself as it needs to approve the connection to the newly built gas storage facilities.
The formal license of EMRA is secondary in this respect, because only when BOTAS
approves then the company start the application process to EMRA. This is less
problematic for underground facilities as BOTAS already operates two major
facilities and some minor reservoirs converted from old mining fields are not a big

source of concern. The problem appears, especially in the LNG storage facilities.

When a company wishes to LNG storage license, there is no transparent way of
dealing with such an application. An amendment was made in the law in 2011 for

this issue as follows (Article 9):

For the storage license applications, made or to be made, the information
including the province, district, borough, ... is announced at EMRA website. In
case of any other application for storage license for the same place at the
period specified at the announcement, .., the license applications are
evaluated by the criteria determined by EMRA Board. If more than one
applicant passes this evaluation, a tender is organized based on the bidding
on the license fee. ...

The most critical statement of this article is that it covers the applications “made or
to be made”, which is highlighted in the text. The article implies two possibilities:
Either a company makes an application to EMRA and then EMRA announces to third
parties that there is an application for a specific region to build storage facilities, or
EMRA makes an announcement without getting a prior application. In practice?’,
EMRA makes the announcement after getting an application from a company. This
opens the gates to rent-seeking practices because the company needs to get
previous arrangements with BOTAS before applying EMRA. When EMRA was
making the public announcement, it gives 15 days (according to Article 4 of the
Regulation on Choice of Legal Person who Make Application for Natural Gas Storage

for the Same Place) to other possible applicants to submit their interest for a

47 For the recent one see: https://www.epdk.gov.tr/Detay/Icerik/2-8164/4646-sayili-dogal-gaz-
piyasasi-kanunu--dogal-gaz
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storage facility, if any. Arguably, a 15-day period is too small for huge investments
like natural gas storage facilities. The company that make previous arrangements

before applying to EMRA, actually, only realizes the formalities after this process.

Another and more controversial issue is setting tariffs of natural gas storage
companies. According to the Law (Article 11): “The Storage tariffs are determined
freely between the storage companies and the legal persons who are taking storage

service.”

This provision allows the companies to determine the tariff as they wish. However,
EMRA, resting on a specific provision in the Electricity Market Law no 4628 below,

had determined the storage tariffs:

Article 5/A: The EMRA Board fulfills the following missions for the
Natural Gas Market:

To regulate the procedures and principles regarding price and tariff
formation in areas where competition in the natural gas market does
not occur at all or sufficiently.

Arguing that the competition did not exist in the storage business, EMRA had long
set the storage tariffs. Arguably, this would be a matter only for two LNG facilities
and one underground facility for a long time. Because EMRA set their tariffs, they
could not charge high prices to their potential customers which are their rivals in
the wholesale market. As a consequence, they used other measures to discriminate
the access to the facility which we analyzed above. Even in such cases, these
companies (BOTAS and a private company) are not in a strong position to use their

own terminal for the commercial objectives of their wholesaler affiliate.

Against this background, EMRA started to change its policy in late 2016. At a Board
meeting held on 01/12/2016%¢, the Board Decision dated 01/12/2016 amended the

48 Available at EMR website: https://www.epdk.gov.tr/Detay/Icerik/23-2-1007/mevzuat
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LNG storage tariff methodology regulation and make some adjustments for FSRU
LNG terminal owners. For instance, it allowed remuneration of rental of FSRU ships
in case they are leased, as well as some other operational expenses which were not
included in the previous regulation (see Article 14 of the methodology). Arguably,
these amendments were related to the newly built LNG terminal (Etki Limani) who
was opened in the same month. As a matter of fact, Etki Limani’s first FSRU ship was

leased from a Norwegian company®°.

EMRA Board has further ameliorated the conditions of LNG terminals in 2017. The
Board decided in its meeting (dated 28.11.2017 with no. 2611) that the conditions
of the competition are achieved in the LNG gas storage market and the parties
could negotiate the prices freely among themselves. This allowed the LNG
companies to set the tariffs as they wish. The point in there is that EMRA did not
provide a technical ground for such a decision especially considering that there was

no capacity change during this interval.

Referring to the already existing LNG terminal (Egegaz), one may counter the view
that rent-seeking did not play a role in the over-mentioned amendments in LNG
storage tariff methodologies. However, we should bear in mind that this company
was allowed to operate before the reform law, i.e. the political scenery was quite
different from what it is now. In other words, this company might not have the
necessary political influence to make regulations in its favor. Only when a new
private company gets a license from the company then EMRA allowed LNG

companies to set their tariffs by themselves.

Admittedly, allowing the LNG terminal owners to set their own tariffs is not
necessarily a result of the welfare-decreasing rent-seeking activity. There are

exception clauses in the EU regulations for the newly built LNG terminals to

43 See https://www.offshore-energy.biz/turkeys-first-fsru-to-start-operating-soon/
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incentivize new investments. The conditions set out in the Natural Gas Directive of

the EU are as follows:

Article 35 New infrastructure

1. Major new gas infrastructure, i.e. interconnectors, LNG, and storage
facilities, may, upon request, be exempted, for a defined period of time,
from the provisions of Articles 9, 32, 33 and 34 and Article 41(6), (8) and
(10) under the following conditions:

(a) the investment must enhance competition in gas supply and enhance
security of supply;

(b) the level of risk attached to the investment must be such that the
investment would not take place unless an exemption was granted;

(e) the exemption must not be detrimental to competition or the
effective functioning of the internal market in natural gas, or the
efficient functioning of the regulated system to which the infrastructure
is connected.

Accordingly, LNG terminal owners are allowed to set their tariffs for a certain
period to cover their investment costs. The main point here is that the exemption
would be valid for the terminals which are constructed after the directive. In the
case of Turkey, such condition would be valid only to terminals that are constructed
after EMRA stops regulating the tariffs of LNG terminals. However, EMRA made the
opposite: The company got a license from EMRA to operate an LNG terminal, then

EMRA stopped regulating the tariffs of LNG facilities.

We should also emphasize that Turkey’s relevant amendments to allow negotiated
TPA in the LNG terminals overlapped with the operation of a specific private
company. This leads us to argue that the identity of the company played role in this

process.

At this point, we should indicate another issue. Normally, the LNG storage
companies desire to set their own tariffs to exclude their rivals in the downstream
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competition. We have already discussed Egegaz terminal’s effort to compete with
its rivals in the wholesale market by using its own LNG terminal capacity. A
company that gets concession to set its own tariffs then allows its wholesaler
affiliate to compete in advantageous terms in the downstream. That is why there

are supplier companies that own and operate the LNG facilities.

Again, the Turkish case is the opposite. The new FSRU terminal has made a contract
with BOTAS to gasify BOTAS’s LNG spot cargos. The company can get risk-free gains
from this contract as long as BOTAS uses this terminal for its LNG deliveries. While
the contract’s term is not public, what we know that the terminal is just serving
BOTAS®? since it was built. We can get to the conclusion that the company initially
leased the FSRU unit whose costs would be invoiced to BOTAS that uses the

terminal.
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Figure 29 Reserved and Idle Capacities (bcm) of LNG terminals in January 2020

Source: BOTAS Electronical Bulletin Board, available at
https://ebt.botas.gov.tr/Public/ATILKAPASITEDUYURU.aspx?pg=Ip

50 See https://kalyongrup.com/eneriji/etki-liman-gazlastirma-tesisi
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A final point that we need to mention is the use ratio of the facility. When the 2020
January figures considered, during which the highest consumption occurs, we can

reach Figure 29 to see the usage ratios of the existing LNG terminals.

These figures show that BOTAS is not required to use the Etki Limani FSRU terminal
as the capacity reserved by BOTAS (14 million sm3) is less than the entire idle
capacity (20 million sm3). On the other hand, when we check the actual imported
LNG at this period, we see that only two-thirds of the reserved capacity was used. In
this respect, we see that around 60% of the total capacity was idle during January

2019 (Table 8).

Table 8 Use of LNG Terminals (BCM) in January 2020

MONTHLY USE POTENTIAL IF USED AS RESERVED Used In January 2020  Idle in Jan. 2020

2.948.100.000,00 2.119.000.000,00 829.100.000,00

Source: EMRA Natural Gas Markets Monthly Reports: January 2020

These calculations make BOTAS’s need for the newly opened Etki Limani LNG
terminal questionable. One may argue that these facilities also opened for the over
system balance and solve the congestion over the gas network. However, this
argument can be refutable by the fact that both of the privately-owned terminals

are in Aliaga/izmir, so their contribution to the system operation is the same.

Overall, we get to the point that both entry into and regulation of the private

companies in the gas storage facility is open to rent-seeking activities.
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5.2.5 Evaluation of the Rent-Seeking problem in Turkish Natural Gas
Market Reform
This section addressed the conduits of rent-seeking in Turkish natural gas market
reform and analyzed how it puts a barrier in the achievement of reform objectives.
As rents are created by rules, the institutions lie at the heart of the rent-seeking
problem. When it comes to the Turkish natural gas market reform, we have seen
two broad sources of rents granted to private actors. The first one is during

licensing stage and the other one is tariff-making.

Licensing corresponds to the entry into the market; thus, by definition is a field of
struggle among private companies to enter into this narrow space. If the rules limit
these companies, the tendency to seek rent augments. This is what we have seen in
many branches of the natural gas market. The rules to define gas importers, as well
as LNG terminal operators, give expansive opportunities for the government to co-
opt the companies who apply for importing gas to Turkey. The entry rents are more
dramatic in the natural monopolies as in the case of natural gas distribution
tenders. As we have analyzed from an institutional perspective, gas distribution
tenders were not based on a long-term vision for the bidder, and only those who

tacitly ensured future rents won the tender and got the distribution licenses.

As regards the tariff-setting, we have seen that natural gas distribution companies
augment their revenue by inflating their investments. The methodology of tariffs
designed by EMRA allows gold-plating, i.e. the Averch Johnson effect. We have seen
from representative samples that tariffs of natural gas distribution companies
steadily increased over the inflation, proving that investments increasingly become

less efficient.

Overall, one of the essential motivations of the natural gas market reform was to
benefit from market efficiency. However, this goal is failed because of persisting

rent-seeking practices in the natural gas market.
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5.3 State-led developmentalism, Centralism and Institutional Resistance to

Gas Market Reform

So far, we have discussed Turkey’s gas market reform and structure from an
institutional and transaction cost perspective and also analyzed how rules as formal
institutions bring opportunities for rent-seeking. We saw the application or
misapplication of codified laws and regulations. So, a rightful question is to ask why
can’t Turkey just emulate “better” working institutions, or best practices in the

world to increase welfare?

The answer to this question from an institutional perspective could be in two ways:
First, there is no strong will to adopt these institutions, and second, even if these
formal institutions are adopted, there are informal institutions that are exogenous
to the formal institutional setting of a country that prevents the actual application
of rules. For the first perspective, for instance, North (1990, pp.73-106) claims that
the winning coalitions or the establishment would resist any institutional change if
they don’t see any benefit from it. This explains the inefficient institutions and high
transaction costs in many underdeveloped countries. On the other hand, the second
is developed (Williamson, 1990; Aoki, 2006) by realizing that even the transposition
of rules from a best practice may not work in a certain institutional setting. The
institutional approach often seeks an answer to this intriguing question by referring

to informal institutions.

Williamson (2000) develops four levels of social analysis where the top level is the
social embeddedness level, elaborated in chapter 2. He admits that this is an area
where institutional economists rarely refer. Rather, it is the institutional field of
economic sociology and economic historians. Examples are many but we can refer
to such as Putnam (2000) from sociology and Huntington (1996). The new
institutional economics, on the other hand, has been concerned principally with
levels 2 and 3. They, e.g. North (1990), argue that institutions at this level change

very slowly. But, they may be influential and definitive in the orientation of formal
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institutions. Political or judicial decisions change the formal rules overnight, just like
the Turkish Gas Market Law we analyzed above. But we can talk about an
institutional “inertia” when informal constraints embodied in customs, traditions,
and codes of conduct are connecting the past with the present and future while also
providing us with a key to explaining the evolution of historical change. We can give
the example of Acemoglu et.al. (2001) who trace historical developments to explain
the current economic performances of countries. Economic sociologists (Polanyi,
1946; Granovetter 1985), for instance, often refer to the concept of

“embeddedness” to explain the institutional restraint and resistance to change.

Against this background, it would be naive to expect that Turkey’s neoliberal turn in
the 1980s and post-2001 crisis reforms, including the gas market reform, would lead
to intended consequences. For instance, the US has largely inspired the gas market
reforms all over the world but their understanding of regulation and deregulation is
completely different terms when it comes to the other side of the ocean, not to
mention to Turkey. While the gas market reform in the US amounted to the
deregulation of utilities, it meant the regulation of privatized utilities in Europe and
Turkey. Even in Europe, there is variation between countries of more liberal
traditions like the UK and the Netherlands and Mediterranean Countries such as
France and Italy. In France, more specifically, there is strong public service
understanding heavily embedded in public law and it highly resisted the
transformation of the gas industry. We have already mentioned these issues earlier
in this research. The implication within the frame of this chapter is that omitting the

historical path of institutions would leave a gap in our research as well.

In this case, for instance, we can refer to many European countries as
“developmental states” where the state is not a spontaneous organization but
having a strong purposive nature. This nature explains the resistance to change

towards a fragmented market and efforts to keep strong public utilities intact.
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What is Turkey’s own historical path of institutions with an informal character? A
thorough answer to this question merits another research equivalent to the volume
of this one. But briefly, we refer to the absolutist and patrimonial nature of the
Ottoman state (Weber, 1968, 2002; Inalcik, 1992), where welfare is distributed
arbitrarily by the ruler. The republican era was established on this background and
the state remained as the single locus of welfare creation and redistribution. For
instance, Atatirk’s initial move to establish a liberal economy did not flourish and
after some time gave its place to state-led developmentalism which is more suitable
to Turkey’s patrimonial roots. This may resemble Ozal’s neoliberal turn in the 1980s
which Turkey’s adjustment process is by no means complete even after four

decades.

Natural gas market reform is not an exception. Although the initial liberalization
efforts of energy markets started in the 1980s, they had taken little distance until
the reform laws of 2001. Energy markets in general, natural gas markets in
particular, had been under strong state dominance up to this date. That is, the
reform laws implied a strong shift from the institutional setting firmly embedded in
Turkey’s socio-economic structure. BOTAS had been a single public company in the
transmission and import of the gas while gas is distributed at the city level by again
BOTAS or municipally owned companies. That is, natural gas might be one of the
rare areas which were exclusively under government control and responsibility. An
essential shift from this background overnight does not necessarily bring the

purported benefits of a competitive market.

Before elaborating on the topic to show how the historical institutional path does
not allow such a shift, we can briefly discuss the already mentioned issues above. As
examined in section 5.1, the envisaged market structure was not realized. Primarily,
BOTAS was not unbundled and preserved its dominant position in the market. In
the section, we analyzed BOTAS’s behavior in terms of transaction cost economics

and we see the explanatory power of the theory. But we should also recall that
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keeping the state-owned company as the main supplier of natural gas fits Turkey’s
historical institutional setting in which state is the main, if not single, locus of public
service. Recalling Figure 1 in chapter 2, a complete analysis is, then, could be
possible by both considering developing a transaction cost perspective and the
intersection of institutional economics and sociology sited on informal institutional

ground.

The same applies to section 5.3 in which we analyzed the rent-seeking behaviors of
industrial actors. Rent-seeking becomes more pervasive if the arbitrariness of the
state increases and the binding nature of the formal rules is looser. For instance, the
private actors may not prefer to sue a case against EMRA even if their rights might
be breached due to BOTAS’s activities. This can be explainable by the fact that these
companies’ entry into the market as well as regulation is not fully dependent on the
formal rules but, to some degree, on the arbitrariness of EMRA. If the private
companies are favored in some way by the government, then they become fragile
against EMRA’s future arbitrary decisions and they cannot claim their rights over
the courts. As we mentioned above, EMRA’s superior position over the companies
can be explained by the deep-rooted patrimonial character of the Turkish state
where the welfare/rents are distributed under the discretion of the government.
Arguably, such discretion is not absolute as it was in history. But the experience
shows that the state remains as the main determinant of who gains from what and

to what extent.

We can now move on to some specific cases of how the government keeps its role
as the main entity in the market and assume the tasks in place of competitive
forces. This will also show why the goals of market reform are not fully realized.

5.3.1 State-led developmentalist roots

This sub-section will provide the pieces of evidence that the notion of “market

institutions” is inferior to bureaucratic “state institutions” in Turkey. There is an
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entrenched distrust against the view that the market itself provides efficiency;
rather the assumption that the state, as the patrimonial actor, best manages
demand and supply dynamics, and makes investment decisions, and determines

prices.

5.3.1.1 Pressure on natural gas prices

This section provides the details of gas pricing in Turkey and shows how the
government keeps pressure on it, and the consequences of the gas price policy. In
the current market, structure prices are set primarily by BOTAS as it has a dominant
gas supply share. Figure 30 explains the supply and demand forces that would help
us understand the formation of gas pricing in Turkey. Having six long-term
contracts, BOTAS applies a weighted average price for its customers. This average
price is the definitive price of the whole gas price in Turkey considering 90 % of the
market share of the company (see chapter 4). There are 7 other long-term contract
and import license holders as well as with a private LNG importer which defines
their prices in line with BOTAS pricing policies. While there are numerous
producers, they do not have an impact on gas prices in Turkey as their share is

below 1%.

On the demand side, the largest consumption is made by the power generators
with an annual amount of around 20 bcm (EMRA, 2019). The annual amounts of

industrial and household customers are 13 bcm and 11 bcm respectively.
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However, the dynamics of demand and supply rarely play a role in end-user prices.
The government directly determines the gas price on political motives. This is not an
implicit political involvement. Indeed, the Ministers periodically announce the
prices, usually in favorable terms, in press conferences!. As the prices are politically
motivated, there is little chance for the possible competitors to beat BOTAS’s price

and gain a market share. BOTAS’s August 2020 prices can be seen in Table 9.

Table 9 BOTAS 2020 August Prices

CUSTOMER TYPE PRICE (TL/SM3)

Household and Level 1* customers 1,251652
Industrial 1,393000
Power Generators and Level 2** customers | 1,400000

* Eligible Customers with consumption of less than 300,000 m3 per year.
** Eligible Customers with consumption of over 300,000 m3 per year.

Source: https://www.botas.gov.tr/Sayfa/2020-vyili-agustos-ayi-dogal-gaz-toptan-
satis-fiyat-tarifesi/502

For a rational actor, the idea behind price segregation is to maximize the profits by
selling the same unit of goods with different prices to customers having different
demand elasticities. We cannot argue that the demand of household customers is
elastic so that BOTAS sells the gas at a discounted price. Household demand is often
less elastic as the purpose of household consumption is mainly heating and

switching to other heating methods is costly and difficult. Once the heating system

51 See for instance: https://www.ekopara.com/elektrige-3-ay-zam-yok-dogalgaza-indirim.html
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is converted to gas-fired heaters, then household customers are firmly bound to gas

consumption.

Another reason for price differentiation could be the quantity. Typically, if the total
amount of consumption increases, the unit price offered decreases. However, Table

9 shows the reverse: more consumption leads to a higher level of the unit price.

So, we can safely argue that BOTAS determines the prices on a political basis.
Household customers overlap with the electoral basis and the government
apparently subsidies them from the sales to power generators. One may oppose
this argument by referring to the fact that BOTAS’s price is socially, not politically,
motivated. However, this is not true because the government does not apply an
income threshold for the subsidy of gas consumption. Rather, all the household

customers are subsidized under the same condition.

In the case of the EU, the Directive dated 2009 envisages the protection of
vulnerable customers as follows: “The Member States shall take appropriate
measures, such as ... providing social security benefits to ensure the necessary gas
supply to vulnerable customers... to address energy poverty ...” But the provision
also emphasizes “such measures shall not impede the effective opening of the
market ... and market functioning ...”. The idea behind the EU’s support scheme to
vulnerable customers is that the subsidy mechanism should not prevent the smooth

functioning of the market.

However, the blanket coverage of household customers harms the functioning of
both the natural gas and electricity markets. The impact on the gas price is clear and
already mentioned. Private companies cannot compete with a giant company
whose prices are below costs for certain customers. This leads to an ever-
decreasing market share of non-BOTAS actors. On the side of electricity, the
problem is the reverse (Citanak, 2019). BOTAS sells the gas to state-owned (EUAS)

or public-private-partnership (PPP) companies who have purchase guarantees.
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While EUAS and PPP plants buy gas at a higher price, the private gas companies are
also subject to such prices due to BOTAS's price policy. Such a policy discriminates
against the gas-fired power plants against other plants due to their increased costs.
We have already seen the decreasing amount of gas consumption in the power

generation above, which can well be explainable by BOTAS’s such subsidy.

At this point, we have to note that BOTAS’s subsidy of household customers is to
some extent just moving money from one pocket to the other. Gas consumers are
supported by electricity customers, which are by and large the same. Even worse,
gas consumption is highly concentrated over city dwellers while electricity
consumption is more diffused over the society. It is more likely that consumers with
lesser income are subsidizing those with higher income on average. In this respect,
we cannot mention that subsidy of gas consumption is about eliminating energy

poverty.

5.3.1.2. BOTAS'’s investment policies

Are the investment decisions of natural gas market players based on profit-seeking
objectives? As we have discussed above, BOTAS’s pricing policy is in direct contrast
with such an objective. BOTAS sets the price under political motives and makes
cross-subsidization among customers, even if it does not really serve the purported
benefit. We can argue that BOTAS’s investment policy also follows the same pattern
and does not suit the behavior of a rational commercial actor. In contrast to pricing
policy, the investment policies can be said to be fitting to the social objectives.

These social objectives, however, have a cost.

EMRA has fulfilled the distribution tenders through the 2000s which included highly
profitable regions, like metropolitan cities of Kayseri, Konya, Denizli, etc, as well as
industrial zones, like the Trakya region. However, after the 2000s these regions
were completed, and only small cities left. While the government was praising its

policy to expand the gas network and connect many customers, a great part of the
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geography with a non-intense population was still not connected to the network.
These regions include several districts as well as small cities mainly in Eastern

Anatolia®2.

The connection of these customers to the network requires two sorts of
investments: Transmission and distribution, whose license conditions are well
defined in the law. For instance, BOTAS has a transmission license, which prevents it
to distribute gas at the city level. Only distribution companies can make the

distribution investment.

To keep expanding the gas network and connect new customers, the government
first published a decision no. 2013/4347 in 2013 which developed the conditions of
the creation of distribution companies for districts. Accordingly, if 60 percent of
electricity customers at a district which is outside the distribution company’s region
and has at least 10,000 population, pay connection fees and apply for a connection
to the gas network, the Provincial Special Administration and the Municipality
establishes a company that distributes the gas in the relevant district. In 2014, a
similar amendment was made in the law which envisaged that if no legal person
attends to a tender opened for a new region three times, then the relevant
Provincial Special Administration and Municipality forms a company and gets a
distribution license. On the other hand, BOTAS should make necessary investments
to connect these regions to the natural gas network, which is to be financed by the

Treasury if necessary.

Despite such opportunities for new investments, the scheme did not work, as the
local authorities did not have the necessary skills to construct such a network and
people did not make advance payments for the realization of the project. As a

result, an important amendment was made to the law in 2016. Accordingly, the

52 See https://www.dunya.com/ekonomi/dogalgaz-gitmeyen-son-iller-icin-de-calismalar-suruyor-
haberi-343516 and https://www.ntv.com.tr/ekonomi/2018in-sonuna-kadar-dogalgaz-kullanmayan-
il-kalmayacak,z uPk2mIHOWRgR4vWs5NeQ

156


https://www.dunya.com/ekonomi/dogalgaz-gitmeyen-son-iller-icin-de-calismalar-suruyor-haberi-343516
https://www.dunya.com/ekonomi/dogalgaz-gitmeyen-son-iller-icin-de-calismalar-suruyor-haberi-343516
https://www.ntv.com.tr/ekonomi/2018in-sonuna-kadar-dogalgaz-kullanmayan-il-kalmayacak,z_uPk2mIH0WRgR4vWs5NeQ
https://www.ntv.com.tr/ekonomi/2018in-sonuna-kadar-dogalgaz-kullanmayan-il-kalmayacak,z_uPk2mIH0WRgR4vWs5NeQ

coverage of cities is expanded and the distribution companies are made responsible
to make investments in the districts without opening a new tender. This
amendment was supported by a Ministerial Board decision no. 2016/9382
obligating BOTAS to extend the transmission network and make a connection with

these areas.

The government’s such policy has consequences on the network prices as these
regions may be away from transmission network and have sparse urban structure.
We have already seen how the cost of gas distribution system use fees increased
after such expansions. These new investments did not make a burden on the
distribution companies as they can add it as an item in their tariffs, which is
reflected all customers in the region. This is also valid for BOTAS whose investment
expenses have increased and the unit transmission service fee (TSF) has increased

accordingly.
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Figure 31 BOTAS Revenue Requirement (TL)

Source: Derived from EMRA Board Decisions on BOTAS Tariffs available at
http://epdk.gov.tr/Detay/Icerik/23-2-1007/mevzuat Yellow line indicates non-
realized amounts.
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Figure 32 BOTAS Transmission Service Fee (TL/m3)

Source: Derived from EMRA Board Decisions on BOTAS Tariffs available at

http://epdk.gov.tr/Detay/Icerik/23-2-1007/mevzuat

Figure 31 shows the revenue requirement of BOTAS, where blue is realized and
yellow is projected. Figure 32 shows the transmission service fee (TL/m3) applied by
BOTAS. As both figures prove, BOTAS’s investments are increasing in such a way
that they are becoming more costly, very much following the trend of distribution
companies. Especially in recent years, the transmission service fee skyrocketed and
doubled. We can give an example from Turkey’s southeastern-most region where
the distribution company serves only 1500 customers but both BOTAS and the

distribution company made huge investments for providing such service®3.

Overall, we see that BOTAS does not consider economic fundamentals in
investment decisions. BOTAS functions like a conventional public company that
makes investments with social considerations and socializes the cost of inefficient

investments.

53 please check: https://www.gazbir.org.tr/dagitim-sirketleri/akmercan-hakkari-sirnak/7
158



http://epdk.gov.tr/Detay/Icerik/23-2-1007/mevzuat
https://www.gazbir.org.tr/dagitim-sirketleri/akmercan-hakkari-sirnak/7

As in the case of price policy, the investment policy of BOTAS demonstrates that
BOTAS remains a public service company. Suiting Turkey’s historical background,
the government assumes the role of providing direct service at subsidized prices to
the citizens rather than making the market forces provide the same service at a

higher price. Such a perspective indicates the failure of reform strategies.

5.3.2 Centralization of authority vs. independence of regulatory authority

In the previous sub-section, we discussed how the state-led developmental roots
put essential barriers to the purported goals of natural gas market reform in terms
of ensuring market efficiency. Now, we will analyze another part of the institutional
reform that does not fit into Turkey’s information institutional framework: distrust
against decentralized authority and tendency towards centralization. Arguably, this
research can’t unveil each detail of centralization tendency in Turkish public
administration. For the aim of our subject, we can at least say that Turkey’s own
development vacation has always been framed around the “centralization of
authority”, starting from the Ottoman era but continued during the Republican era
(Onen & Reyhan, 2018). Thus, there is an inevitable strain between the reform’s

suggested administrative model and Turkey’s centralized administrative apparatus.

State-Owned Enterprise

’—4@/——'0 Citizens

Figure 33 Pre-Reform Institutional Setting

Source: Author’s own illustration

159



Privately-

Regulatory Authority Owned

Enterprise
Customers

Government R ,O O

Figure 34 Post-Reform Institutional Setting

Source: Author’s own illustration

Figure 33 roughly shows the pre-reform structure of the natural gas market in
Turkey. In that setting, the government provides the service to the citizens through
a company it forms. But the post-reform setting (Figure 34) amounts to an essential
shift from the conventional mindset. Privately owned companies provide the
service, which is supervised by an authority independent from the central

government*,

EMRA was established as an independent regulatory authority (Law No. 4628) as the typical
institution of the “regulatory state” (Majone, 1997) Such independence has theoretical
backing. The idea is to increase the regulatory commitment by protecting it from
short-term political considerations (Sanlisoy and Ozcan 2006). The ultimate aim is to
rely on market efficiency and increase investments. In this respect, we can see the
independence of the regulatory authority as a measure to keep the state away from
activities decreasing the welfare, which the liberal theory expects from the market.
As shown in the above section, this may be especially valid in countries in Turkey
that have a tradition of strong state existence in the supply of many goods and

services including natural gas. However, the independence of government authority

4 The loose relationship is indicated with dotted lines.
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is equally distant from Turkey’s informal institutional setting. When it comes to the
natural gas market, the tendency of the central government under its direct control
is even greater because natural gas markets are commercially huge and the entire
citizens largely overlap with the customer base of natural gas companies. For
instance, the total number of customers is 16.000.000 and the total volume of the
market is 60 billion TL if we just multiply the gas consumed with an average billed

price (EMRA, 2019; and https://www.gazbir.org.tr/dogalgaz-tarifeleri/18).

The reflection of the centralization of power over the gas markets can be visible
ever since natural gas was introduced in Turkey in the 1980s, The practices
continued during the coalition government of the 1990s. But when the single-party
government (JDP) was soon established in 2002, the market reform law was already
enacted at which an independent regulatory authority was established. The issue of
independence has always been tested under the rule of a single party. Before
elaborating on the JDP era, which is actually the entire period of reform, we can

check the formal independence of EMRA by using the Gilardi index (Gilardi, 2005).

To Gilardi (2002, 2005) formal independence is related to the status of the head of
the regulator and the board, their relationship with government and parliament,
financial autonomy, and the extent of regulatory powers. As far as the regulatory
institution gain the “veto power”, the policy becomes more stable while the
political uncertainty and the credibility problems are mitigated. Accordingly, Gilardi
develops a formal independence index based on the following criteria, weights, and

codes:
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Table 10 Independence Index of EMRA

Parameter Coding

Status of the Board Members (Weight: 0,40)

Term of Office Over 8 years 1.00
6-8 years 0,80
5 years 0,60
4 years 0,40

Fixed-term under 5 years or at the | 0,20

discretion of the appointer

No fixed term 0,00
Appointed By Members of the Board 1.00
Parliament and Government 0,75
Parliament 0,50
Cabinet 0,25
One of two ministers/ President 0,00
Dismissal Impossible 1,00

Possible with reasons not related to | 0,67

policy

No provisions for dismissal 0,33

Possible with the discretion of | 0,00

appointer
May the agency head hold | No 1,00

other offices in the government | Only with the permission of the | 0,50

government

Yes/ no specific provisions 0,00
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Table 10 Independence Index of EMRA (Continued)

Is the appointment renewable No 1,00
Yes, once 0,50
Yes/ no specific provisions 0,00
Is independence a formal | Yes 1,00
requirement for the | No 0,00

appointment

Relationship with the government and parliament (Weight: 0,20)

Is the independence of the | Yes 1,00
agency formally stated? No 0,00
What are the formal obligations | There are no formal obligations 1,00
of the agency vis-a-vis the | Presentation of an annual report for | 0,67
government? information only

Presentation of an annual report that | 0,33

must be approved

The agency is fully accountable to the | 0,00

government
What are the formal obligations | There are no formal obligations 1,00
of the agency vis-a-vis the | Presentation of an annual report for | 0,67
parliament? information only

Presentation of an annual report that | 0,33

must be approved

The agency is fully accountable to the | 0,00

parliament
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Table 10 Independence Index of EMRA (Continued)

deciding on its allocation and

composition)?

Which body, other than a court, | Nobody 1,00
can overturn the decisions of | A specialized body 0,67
the agency where the latter has | Government with qualifications 0,33
exclusive competence? Government, unconditionally 0,00
Financial and organizational autonomy (Weight 0,20)
What is the source of the | Fees levied on the regulated industry | 1,00
agency’‘s budget? both the government and fees levied | 0,50
on the regulated industry
The government 0,00
How is the budget controlled? By the agency 1,00
By the accounting office or court 0.67
By both the agency and the | 0,33
government
By the government only 0,00
Which body decides on the | The Agency 1,00
agency’s internal organization? | Both the agency and the government | 0,50
The government 0,00
Which body is in charge of the | The Agency 1,00
agency’s personnel policy | Both the agency and the government | 0,50
(hiring and firing staff, The government 0,00

Regulatory Competences (Weight 0,20)

The agency and another independent authority

0,75

The agency and the parliament

0,50

164




Table 10 Independence Index of EMRA (Continued)

The agency and the government 0,25
The agency has only consultative competencies 0,00

Source: Derived from Gilardi (2002, 2005) and EMRA institutional Law no. 4646

Gilardi (2002, 2005) develops five main parameters to measure the independence
of a regulatory authority: Legal status of the chairman and board members,
authority’s relationship with other institutions, authority’s financial and
organizational independence, and share of regulatory competence with other
entities. To begin with the first two, as the board members and the head of EMRA

subject to the same conditions, we can merge them under one parameter.

Table 10 applies the Gilardi Index to the independence of EMRA. In the table, the
green parts indicate the status of independence based on the original version of the
relevant legislation, while the yellow (also underlined) parts indicate the existing
version of legislation and applications. Table 10 shows an apparent decline in the
independence of EMRA which inclined from a “semi-judicial”>> position to a
hierarchic part of the central administration. The index fell from 0,70 to 0,15 over
two decades, which attests to our thesis that administrative power tends to
centralize in Turkey even reforms are made in the reverse direction like the energy

market reform.

To further elaborate, we can see a steep decline especially in the status of Board
members, financial and organizational autonomy of EMRA, and regulatory
competencies, while the formal relationship between the government remained

almost the same over time. The board members initially have true independence

5 The term “semi-judicial” in this study does not imply that EMRA is part of judiciary or have judicial
jurisdiction. The term is used to explain that EMRA has a degree of independence from the central
government and it has the authority to settle disputes among market players, which is likened to
judiciary powers.
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from the government. Their term of office, according to Law no. 4628, were 6 years,
which is more than the term of the government. The higher the term, the more the
Board members feel non-aligned with the government as they should work with at
least two different parliaments and governments. Besides, as the law specifies, the
Board members cannot hold another public or private office and they can’t be
dismissed from their post at EMRA. The non-dismissal condition is especially crucial
to ensure the independence of board members. However, the status of the board
members changed over time and they became more dependent on the government
in many ways. First, their terms were made 4 years>® after the introduction of the
presidential system, making the members more associated with the president
himself/herself. It should also be admitted that EMRA Board members are not
subject to Article 4 of Presidential Decree No.3 which articulates that terms of
certain personnel end with the termination of the President’s term. This 4-year

period is preserved no matter what the term of the President is.

One important retreat is the application of the non-dismissal condition. The
condition still exists, but it was not applied in 2018 as a board member was
appointed to another position in 2018°’. Another decline is more relevant to the
transition to the presidential system. While the board members were appointed by
the cabinet earlier, in the current legislation the president appoints the board
members directly. This does not necessarily a huge decline in practice as the prime
ministers were already strong figures in the Turkish political system especially in
single part governments. This could be more relevant in the case of coalition
governments, but EMRA did not experience a coalition government period except
for the first year after establishment in 2001. The issue of non-renewal is a more
important problem in the sense that the non-renewal of the post by the

government has almost the same effect as dismissal. As the members of the board

56 Article 7 of Presidential Degree No.3 Also see: https://www.epdk.gov.tr/Detay/Icerik/1-

1050/kurumsalkurumun-yapisi (accessed on 20.08.2020)

57 See http://epdk.gov.tr/Detay/OrganizationChartDetail2id=101 (accessed on 20.08.2020)
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would prefer to be appointed again, their objective function tends to follow the
president’s policies, which essentially determines the original purpose of the
independence of board members. As a matter of fact, renewal and non-renewal of

board members is a common practice in the case of EMRA%%,

Another area where the independence of the regulator has eroded over time is the
financial and organizational autonomy of EMRA. When the authority was first
established, the government has no formal involvement in EMRA’s internal
organization and budget control. EMRA was a small entity and in charge of
regulating a big industry, so the fees it collects from the market participants suffice
it not to ask for funds from the central budget. But, the EMRA Institutional Law no.
4628, has made three main changes in this scheme with the amendments made in
2013. First, the organizational structure of EMRA was specified in the law which
ended up EMRA’s flexibility to make its own organizational arrangements. Second,
the law also listed the staff types and relevant cadres for these types, so that EMRA
lost its discretion over the determination of staff policy as well. Third, the
amendment terminated EMRA staff’s separation from State Officials Law no. 652 in
terms of financial rights. While EMRA was determining the wage of its personnel by
itself based on this condition, the law changed this opportunity for EMRA and its
personnel. Apart from the law, a further step was taken with the Decree-Law no.
703 which gives the responsibility of the internal organization of EMRA to the

Presidency during the legislative adjustments to the presidential system in 2018.

A final area of decline is EMRA’s share of regulatory competencies with the
government which was not envisaged in the law and increased the pace of EMRA’s
slip from a semi-judicial structure towards an administrative entity under the
central government. This area is part of our discussion on the role of EMRA in gas
market restructuring and there will be some examples of how EMRA’s authority

started to be shared with the government over time.

%8 See https://www.epdk.gov.tr/Detay/BoardMembers (accessed on 20.08.2020)
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One of the first instruments that EMRA left to the government was the licensing of
gas import companies. As early as 2006, the EMRA board adopted decision no. 750
specifying that the Board gets the opinion of the Ministry of Energy and Natural
Resources (MENR) for giving the import licenses by referring to the Institutional Law
of MENR no. 3154. And, if the ministry provides an unfavorable decision, EMRA
rejects the import application. EMRA’s such decision is actually shirking from
responsibility and providing a barrier to potential importers not envisaged in the
law. The institutional law of MENR envisages certain missions to the Ministry as
regards the development of energy policies with generic provisions (see Article 2 of
Law no. 3154) But an amendment was already made in 2001, together with the
enactment law No. 4628 of EMRA, that the missions are valid as long as they are not
left other institutions and authorities (Article 2, paragraph 1). In other words,
according to the law, the MENR cannot refer to its generic missions to involve in an
area specifically left to EMRA. With EMRA’s voluntary sharing of its responsibility
with the MENR, the main channel to enter to gas supply business is politicized and
an important gap is opened at the framework of the natural gas market reform law.
On the other hand, it should also be noted that EMRA’s decision to share
responsibility with MENR is not absolute and EMRA is not legally bound to the
MENR'’s decision. The point to be highlighted here is that such a decision gives a de

facto authority to the MENR in EMRA’s import licensing process.

The second instrument that allows the government to involve in the regulation of
the natural gas markets is mainly through the BOTAS. The company is a public
enterprise and subject to Decree-Law no. 233 which envisages that investment and
price policies are in the final instance defined by the government. As we have
discussed above, BOTAS’s sales prices are not regulated by EMRA which conforms
with the law. However, EMRA has the responsibility according to Article 4-4-c-8 of
the law to review and approve the investment programs of BOTAS as the
transmission company. This is the area where the government’s and EMRA’s areas

of authority cross as the government defines the investment programs of BOTAS
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and allocates budget to it, while EMRA’s approval turns out to be a formality. Such a
scheme may not be a problem as long as the BOTAS’s investment programs
conform with the market creation objective of EMRA, but in practice, as we already
discussed, such decisions are heavily ripe with political considerations with various

rent-seeking opportunities.

This brings us to a third instrument that makes EMRA subordinate to the
government: Being incompetent to make BOTAS fulfill the legal requirements and
provide superiority to BOTAS in many ways. For instance, BOTAS is required to
transfer contracts to the private sector. BOTAS has not realized, under the guidance
of the government, and EMRA did not finalize investigation against BOTAS
according to its enforcement responsibilities. Similarly, BOTAS takes over the
TPAQ’s underground storage terminal which was a decision of the government but
does not conform with the law as BOTAS was already required to get smaller and it
is an anti-competitive merger since it makes BOTAS single owner of underground
storage facilities in Turkey. However, EMRA granted a License to BOTAS for the
take-over. Finally, and more importantly, BOTAS’s latest gas deal with Azerbaijan
(TANAP agreement) does not conform with the law as it clearly stipulates that
BOTAS cannot make a deal with countries having natural gas import agreement.
But, this is not a formal violation of the law because BOTAS’s deal with TANAP is
based on an inter-governmental agreement dated 2011 and it has the same effect
of the law as it was approved by the parliament with an approval law no.6553 and
dated 10/09/2014. Even so, the agreement shows that the government did not

mind the objective of gas market reform law and narrows EMRA’s area of authority.

To connect the issue with the rent-seeking argument in the previous section, it
would be naive to think that rent-seeking is an issue about EMRA itself, but it was a
greater impact on the policy-making apparatus in Turkey. That is, the government

would involve in EMRA’s area and often dents EMRA’s independence either through
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a direct orientation of the regulatory space or indirectly influencing over the making

of regulations with a non-formal relationship with the Board.

As a matter of fact, the tendency of erosion can be seen in Figure 35. It shows that
EMRA had strong formal independence when it was first established in 2001. In the
ranking with the European counterparts, Turkey appeared above average. However,

over time, the ranking fell steeply to the end of the ranking in the last two decades.
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Figure 35 Independence Index of Energy Regulators

Source: European index is taken from Sanlisoy and Ozcan (2006). Turkey’s indexes
are calculated based on Table 10.

A final comment on the issue is that the constitutional amendments made on 16
April 2017 have introduced a new stage in Turkey’s political and administrative
structure which would have both immediate and long-term impact. Since the 1921

Constitution was declared in 1921, constitutional developments have been swinging
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around the goal of finding a balance between a strong government and a more
decentralized administration. For instance, the 1982 Constitution instituted a strong
executive which is partly shared by the President and the Prime Minister. The
constitutional developments through the 1990s and 2000s have relieved such
centralization of power, but the 2018 amendments brought a government system in
which the executive gained the strongest power comparable to powers of the
executive in 19th century Turkey. One of the main reasons why one can argue so is
that the cabinet system was abolished. The cabinet systems are by nature more
collegial and need to operate in consensus. Although Prime Ministers are important
figures or primus inter pares, all the government policies should be approved by the
cabinet members as well. Especially in cases of coalition governments, policymaking
is nothing but finding comprise among different political parties. 1982 Constitution,
despite its pro-executive overtones, was aiming at the assurance of such consensus,
and it was further solidified by a presidential-correct granted to the President

him/herself.

One may doubt the impact of the change of the government system on the
narrowing of EMRA’s authority as there is little direct legal reference to such
development. However, such a claim is not true as the centralization of
administrative power in a general sense would increase the sense of arbitrariness in
the government, diminish accountability and melt all conflicting views under the
strong authority of the President. Among others, we can give the example of
relieving judiciary control over the President in the existing presidential system in
Turkey. The judicial constraint was highly relieved by bringing the condition of
putting the President on trial with a qualified majority of the Parliament. The
condition is valid for the ministers as well. In other words, the president’s team
gains a strong shield against the judiciary check, which deals a serious blow to
accountability. The legislative oversight is also reduced to “questions” and
“parliamentary investigation” as the vote of confidence was removed. So, the

president and his/her team, who may not be a parliamentarian, are granted a great
171



area of maneuver in policy making and execution while accountability became a
simpler concern. The reflection in the natural gas markets would be greater
arbitrariness of policymakers and violation of legislation in effect and the increasing
tendency of rent-seeking where the gray area between rent-seeking and corruption

would be further grown.

Besides, the removal of constraints on the government would also erode
accountability in EMRA as well as other public bodies. Although there is no specific
amendment regarding the position of the public servants, even their accountability

would be harmed as they are expected to be loyal to the government.

Before closing this section, it is worth mentioning that the decentralization of power
does not necessarily bring the purported benefits of regulatory credibility, the flow
of investments, and market efficiency. The status of regulatory authorities as
independent bodies is also open to debate in terms of accountability, democratic
gap, and red tape (Sosay and Zengiboz, 2006; OECD, 2014). While the objective of
the regulatory reform is to ensure the independence of regulatory authorities so as
to maintain regulatory credibility, commitment, and enforcement, one may argue
against this liberal perspective in the sense that it is the government that is

democratically elected and only answerable to the public with its policy choices.

But in any case, we can see that the so-called independence of the regulatory
authority did not have value in the field of gas market reform. EMRA has always
followed government objectives as evidenced above even these policies are short-

termed, populist, or spoiled by rent-seeking behaviors.

5.3.3 Embeddedness in informal institutions: A perennial barrier?

Thie section went beyond formal institutions and dug deeper into the socio-
historical characteristics of Turkey. Having focused on the state-led

developmentalist past of the country as well as the established tendency of power
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centralization in Turkey, we concluded that the reform goals are heavily deviated by

the informal institutions.

The state-led developmentalist past is relevant in the sense that market reform
represents a model where asset redistribution is based on the market itself, not the
government. However, the Turkish economy has historically been strongly oriented
by the government itself. Even if the government does not assume the public
service and production by itself, it would keep closely monitoring and interfering
with the market transactions. The logic of the market reform, however, is that
“profit” should be the main motivating factor, which runs counter to Turkey’s

established understanding of the state-market relationship.

One of the consequences of the state-led developmentalist past is the persisting
rent-seeking behaviors elaborated in the previous chapter. In this chapter, we
focused on the other side of the coin: how does the state try to balance or cover the
rent-seeking behaviors through non-market behaviors of state-owned companies?
BOTAS is a crucial actor in that sense, and the government has not preferred to
weaken the power of this state-owned company. Together with its involvement in
the electricity market, the government can cover the gas prices, manipulate them
when necessary, postpone per electoral cycle, favor some consumer groups against
others, etc. Besides, the government is ordering BOTAS and also urging private
distribution companies to make inefficient investments that would not be realized

under mere market-based motivations.

Secondly, we have discussed the centralization tendency in the Turkish government.
This point is crucial for the purpose of our research because one of the essential
instruments of the market reform was to establish an independent regulatory
authority. However, such a government entity is quite a contrast to the Turkish
centralized government and public administration. We have proven in this section
that while EMRA was modeled as truly an independent body, comparable with its

peers in Europe, this independence has eroded over time. The existing links
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between the central government and EMRA show that the regulatory authority
turned out to be a general directorate connected to the Ministry of Energy and

Natural Resources (MENR).

The significance of the findings is also a challenge to the institutional theory’s recipe
of “institutional reforms”. The Natural Gas Market Law no. 4646 is a typical
institutional reform law that is preceded by the crises of the 1990s. However, if we
get to the conclusion that these reforms cannot defy the limits drawn by broader
informal institutions, then the reforms are all useless. Our argument is that such a
conclusion would be misleading and, worse, may serve as a justification for
institutional inertia and decay by the beneficiaries of the status quo. Even if the
reforms are beleaguered by the informal institutions, they can still present a leap
forward and yield a more efficient outcome. This debate is leading us to the
conclusion that institutional reforms should well-consider the constraints imposed

by informal institutions and caliber the expectations from the reform accordingly.

5.4 Administrative capabilities as part of institutional endowments

We have based our analysis on the concepts of new institutional economics which
focus on “institutions” to understand the form and evolution of economic
transactions under a certain polity. As North (1990, p.4) emphasizes, the difference
between the “institutions” and “organizations” is crucial while the first is "any form
of constraint that humans devise to shape human interaction" and the latter is
"groups of individuals bound by some common purpose to achieve objectives".
Accordingly, organizations are established to benefit from the opportunities created
by institutions in shaping the development of economies. Even if not the same
thing, they are firmly intertwined. The birth and evolution of organizations are
fundamentally determined by the institutional framework. In turn, they define the
evolution of the institutional framework as well. Levy and Spiller (1994, p.206)
define the administrative capabilities of nations as one of the elements of a

country’s institutional endowments, aside from legislative and judicial institutions,
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informal norms, and ideology. If a country has regulatory bodies with strong
administrative capabilities, they can put in place a regulatory system based on
specific, substantive rules that can promote efficiency and credibility. Otherwise,
they would develop less efficient rules for their regulatory system to work. The
administrative capability of a regulatory organization or body consists of the ability
of its professionals (i.e., bureaucrats) to handle complex regulatory concepts and
processes effectively, without causing disputes and litigation. Higher the
administrative capability, the more the potential of successful implementation of
advanced and complex regulatory designs. Thus, regulatory systems, like the energy
market regulation, needs complex implementation, and high administrative
capability. The cost of adverse and ineffective energy regulations would be high
over the entire economy and the society considering that energy is an essential
interim good for industrial production as well as a basic final good for household
consumption. In this section, we will analyze EMRA as a political organization in
North’s (1991) definition and as a regulatory institution and see how its
administrative capabilities and interaction facilitate or block the reform process.
Besides, we will check the institutional vacuum and conflict between EMRA,
Ministry of Energy And Natural Resources (MENR), and the Competition Authority

and how it leads to inefficiencies in the energy market regulation.

5.4.1 Lack of EMRA’s administrative capabilities

In this section, we will argue that even if the over-mentioned institutional problems
are settled, or non-existing, there is still an institutional constraint to achieve the
purported objectives of natural gas market reform. The constraint is EMRA’s
administrative capacity in dealing with complex issues like natural gas markets. If
EMRA is not equipped with sufficient resources, there would be problems of

regulatory failure, weakened commitment, and absent coercive power.

The administrative capacity mainly covers human and financial resources. But

human resources are more important in the sense that it is the personnel in the
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final instance to draft and issue a regulation, settle disputes among market players,
and design an efficient market. Besides, we can safely say that EMRA has sufficient
financial power as the authority is granted financial independence, and its budget
items consisting of the license fees, etc. are large enough to cover its expenses (See
EMRA Activity Report, 2019). As Figure 36 shows, EMRA has almost all years
transferred the revenues to the treasury which in total passes 1 billion TL since it
was established. Thus, we can argue that financial barriers are hardly a problem for

EMRA’s administrative capabilities.
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Figure 36 Excessive Revenue of EMRA Transferred to the Treasury (TL)

Source: EMRA Activity Report 2019

As a result, there will be a focus on the human resources of EMRA which is the

essential item of administrative capability. Administrative capability, in this regard,
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has two elements: The Board members and the professional employees which are

both required to design and enforce regulations.

5.4.1.1 The capabilities of EMRA board members

To begin with the Board, we can say that the main barrier for the effective
regulation of natural gas markets is that the EMRA Board’s area of authority is too
broad to handle issues in due course. According to the EMRA Activity Report, the
board meets once a week and it took 177 decisions in a meeting on average in 2019
(EMRA Activity Report 2019). One cannot expect EMRA Board to thoroughly
evaluate each decision that has important consequences over the market players.
What made the EMRA Board deal with such a high number of board meeting
agenda items is that EMRA, unlike its counterparts all around the world, deals not
only with electricity and natural gas markets but also petroleum and LPG markets.
According to the market laws of petroleum (no. 5015) and LPG (no. 5307), EMRA
has responsibilities in regulating these markets as well. Under such responsibility,
EMRA started to license tens of thousands of new market players in these markets.
Moreover, it started to combat petroleum smuggling all over Turkey through
partnerships with police and gendarme forces. However, EMRA’s new goals were
beyond its foundational principles which we elaborated on above. The precedents
of EMRA in the US as well as in Europe were established to regulate network-bound
energy markets, e.g. electricity and natural gas, whereas petroleum and LPG
regulations have little relevance with electricity and gas markets in this respect.
Their regulations are typical product regulations that are not required to be handled
by an independent specialized authority like EMRA. For instance, the US energy
regulator, FERC has certain authority in oil pipelines; but it just covers the fair third-

party access conditions to the oil transport pipeline (Dastan, 2011).

Arguably, the extensive roles of EMRA in the petroleum and LPG markets
marginalized the responsibilities in the natural gas markets over time. To see the

share of Board decisions on natural gas, we can check Figure 37. The share of Board
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decisions put into the Board meeting agenda by the Natural Gas Market
Department varies between 1, 7 to 5,4 percent in the last decade while the lowest

figure was realized in 2019.

B Total Decisions M Decisions prepared by Natural Gas Market Department

2011 2012 2013 2014 2015 2016 2017 2018 2019

Figure 37 Share of Natural Gas Market Department Decisions of EMRA Board

Source: EMRA Activity Reports, 2011 to 2019

Figure 37 implies that EMRA Board’s administrative capacity cannot well handle
regulatory decisions in the natural gas market even if it is willing to do so. There are
some ways to increase the overall capacity of EMRA such as hiring new personnel
for an increasing number of tasks. However, it has no equivalence in the Board as
the Board members need to give make a decision for each of the items in the

meeting agenda.
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The lack of quality of EMRA Board decisions can also be understood by the fact that
grounds or reasons of EMRA decisions are not published, unlike the decisions of the
Competition Authority>®. So, stakeholders or those who are not affected by the
decision have no idea what lied behind the decision. We should also add that EMRA
meetings are not transparently held. There are no public hearings, and the minutes
of the meeting are not shared with the people, which are common practices in the
US and European counterparts®®. Due to such absences, EMRA Boards are not
enforced to develop sophisticated decisions during the meetings, which would

harm the quality of regulations.

Another issue is the quality of EMRA Board members in dealing with complex
regulatory issues. It is very difficult to assess the quality of Board members. There
are some studies on reforms (such as Erdogdu, 2012) analyzing the impact of the
educational background of the chairman on the success of market reforms.
However, the results are not conclusive and not intuitive. We can at least say that
the professional capabilities of the Board members are relevant to both the
educational background and industrial experience of the appointed person. Figure
38 is charted basing on the information derived from the EMRA web page
summarizing the educational and professional background of Board members. As
Figure 38 shows EMRA Board’s overall quality declines when measured by the

universities they graduate from and their professional experiences.

59 See https://www.rekabet.gov.tr/tr/Kararlar

60 See, for insatance: https://www.ferc.gov/about/what-ferc/frequently-asked-questions-
fags/frequently-asked-questions-fags-commission-meetings
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Figure 38 Quality of EMRA Board Members®?

Source: EMRA Web Page: http://epdk.gov.tr/Detay/BoardMembers; for University
Rankings: http://tr.urapcenter.org/2019/2019 t9.php. The left of the vertical axis
show years of experience, the right of the vertical axis shows the score of the
universities graduated. The dotted line adds the years at EMRA to the years of
experience.

Despite such a decline in the figures, we can expect a further decline in the future

due to a recent amendment in the law. The former electricity market law no. 4628,

which also established EMRA, has actually defined such criteria for the board

members as follows (Article 5, paragraph 2):

The Board members shall be selected and appointed by the Council of
Ministers among candidates having completed at least a four-year
program of an undergraduate degree in law, political sciences,
administrative sciences, public administration, economics, engineering,
management or public finance fields and having minimum ten years of
experience in public or private sector and who have distinguished
themselves in their professions.

61 professional experience is assumed to have started with jobs related to the mission at EMRA. One
of the Board members was a graduate of Eastern Mediterranean University which is not ranked in
the referred scale, thus it is taken as the average score in the ranking.

180


http://epdk.gov.tr/Detay/BoardMembers
http://tr.urapcenter.org/2019/2019_t9.php

That is, the law stipulated that both the educational and professional backgrounds
of board members should be related to their tasks. However, the Decree-Law 703,
which was enacted to harmonize the public administration of the presidential

system has annulled the provision entirely and specified that

... the Board members are appointed by the President among those who
have completed at least four years of undergraduate education” and
Article 3 of the Presidential Degree softened the decreased the
professional experience condition to five years.

While this provision enhances the authority of the President to choose any
university graduate as a Board member, it eliminates the minimum conditions of
quality and appropriateness by removing the conditions of educational background
and professional sufficiency. This would arguably pose a risk for the future quality of

the Board member, which may also affect the quality of decision-making.

5.4.1.2 The capabilities of EMRA staff

As we mentioned above, administrative capacity is an essential element of the
institutional endowment. Quality of the regulatory authority personnel is crucial to
ensure a high-level capacity as they are the agenda setter of the Board and
background designers of the regulation. By nature, Board members can accept and
reject the draft regulations prepared by the staff. They can also make a change in
the draft but in practice, this is a rare possibility considering the sophisticated
nature of regulations where expertise is significant. From this perspective, it would
be safe to argue that the capability of EMRA staff to design regulations is even more

important than that of Board members.

Arguably, the most important mechanism to attract the best talent to an institution
is to provide higher benefits and promising career opportunities. Newly established
institutions like EMRA often face the challenge to attract such talent as they have
not yet proved their lasting nature and they are dwarfed by established institutions,

like the Ministry of Energy and Natural Resources in the Turkish case. The solution
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to overcome this issue is to offer higher salaries to the newly appointed personnel
by benefitting from financial independence. As law no. 4628 initially stated: “The
salaries and other financial rights of the EMRA personnel were determined by the
Board upon the suggestion of the Chairman and within the principles determined

Ministerial Board (Article 9, Paragraph 10).”

However, EMRA’s administrative capabilities to achieve reform objectives were
hampered in many ways over time. One of the first issues was that EMRA face when
it was established was that all the experienced staff were mainly working in the
places which were the losers of the market reform, such as MENR, BOTAS, and
other public enterprises. Thus, the prospective EMRA personnel was likely to be
market-skeptics. This issue is ignored in the law as Article 9 of Law no. 4628

specified the following:

Where certain specialized services are required, appointments of
Authority personnel for these tasks shall be made by the Board among
the personnel employed at the MENR or its affiliated and related
organizations or from other public agencies and organizations engaged in
energy-related matters, upon the approval of the related Authority or
institution.

One may argue that it would be inevitable to appoint existing personnel as they are
single experienced staffs who have knowledge of the basic characteristics of energy
supply. However, the problem might be overcome by giving their assignment a
temporal nature and raise experts from scratch. For instance, the professional staff
of the Competition Authority was exclusively consisting of those recruited by a

competitive exam (Law no. 4054).

In other words, EMRA’s professional cadres were consisting of “energy experts”
who were appointed just by referring to their previous workplaces. After EMRA
recruited the first Assistant Energy Experts, the professional staff started to become

a mixture of those who were transferred from other public bodies to those

182



becoming assistant energy experts and then promoting to energy expertise after

being trained and submitting their thesis®?.

The second problem is more relevant to financial rights which are better than an
average state official which we mentioned above. The aim was to attract the most
talented people; however, it also paved the way for “adverse selection”. According
to law no. 4628 (Article 5, paragraph 6, subparagraph |): “..the Board... makes and

applies the personnel policy of the EMRA, including the staff appointment”.

What is more, law no. 4628 also provides the opportunity for the EMRA Board to

appoint staff other than the over-mentioned experts (Article 9 Paragraph 4):

Local and foreign experts may also be employed in accordance with the
provisions of the regulations to be prepared by the Chairman’s Office and
enforced by the approval of the Board.

The procedures regarding the appointment of staff from non-public
agencies and the establishment of personnel career systems shall be
regulated regulations to be issued. ”

while the regulation has few objective criteria to appoint these staff other
than a minimum age and an undergraduate diploma®3.

Law No. 4628 allowed great leeway for the board in the sense that they can almost
freely determine the salaries of the staff and they can appoint the staff without any
strong objective criteria. The result could be the “adverse selection” as those who
are close to the board members gained an advantage to be appointed as well — not

necessarily those who were most talented.

62 See EMRA Human Resource Regulations: https://www.epdk.gov.tr/Detay/Icerik/3-0-

22/yonetmelikler

63 See: https://www.resmigazete.gov.tr/eskiler/2002/02/20020212.htm#5
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As a matter of fact, these local experts who were not state officials according to the
law were appointed as state officials to EMRA by being exempt from exam and
candidacy conditions in the State Officials Law (no. 656) in 2008 with an
amendment made with the law no. 5784. On the other hand, as EMRA Activity
Reports show, EMRA started to get transfers from other public bodies over time
which further mixed the staff structure of EMRA. They also promoted their statuses
during the amendment in the law no. 4628 to become experts (See Provisional

Article No: 19).

These developments, overall, have eroded EMRA’s administrative capacity as EMRA

could not recruit the most relevant staff to achieve the reform goals.

On the other hand, with an amendment made in 2013 with law 6446 (Article 30),
EMRA lost its financial autonomy to determine the salaries of its personnel and
became no longer extra-attractive for potential staff. In the end, EMRA became
composed of a mixed staff structure at senior levels and have potentially medium-

quality assistant®* expert recruitment after 2013 with a decline in attractiveness.
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Figure 39 Number of EMRA Staff by Years

Source: Derived from EMRA Activity Reports 2011 to 2019

54 We can’t measure the quality of experts, but we can argue that the loss of financial attractiveness
would cause EMRA to recruit average quality staff compared to other experts recruited to overall
public institutions.

184



400.000.000,00
350.000.000,00
300.000.000,00
250.000.000,00
200.000.000,00
150.000.000,00
100.000.000,00

50.000.000,00

0,00
2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019

Figure 40 EMRA's Budget (TL) by Years

Source: Derived from EMRA Activity Reports 2008 to 2019

Considering Figures 39 and 40, EMRA lost its initial organizational structure goal
based on agility with small but effective staff. With an ever-increasing number of
staff and budget, the authority turned out to be a public authority with a huge
presence. For instance, EMRA’s number of personnel reached almost half of the
MENR, while its budget has increased to one-tenth of MENR even if EMRA has no

executive functions (MENR Activity Report, 2019).

5.4.1.3 Consequences of administrative incompetence

| would like to analyze the consequences of administrative incompetence in two
ways: First, the regulations which are envisaged to be prepared but not or lately
done by EMRA, second, EMRA’s natural gas consumption forecasts, and third,
litigations against EMRA which Levy and Spiller (1996) deem as a tool to measure

the level of the administration’s capacity.

As regards missing regulations, one of the first regulations which EMRA failed to

enact is the regulation on the quality of service in the natural gas distribution
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business. According to Article 4 (Paragraph g, subparagraph 5) of the Law, EMRA is
required to issue a regulation that covers the issues in service quality and customer
satisfaction to be used in the evaluation of the distribution company’s extension of
the license period. While the termination of the license period is still yet to come,
these parameters are also required in setting tariffs for the distribution companies
(Article 25 of Board Decision Concerning Methods and Principles of Setting Tariff for
Distribution Companies dated 22/06/2017 and no. 7139). Currently, distribution
companies are hardly pushed to maintain a quality of service standards that are not

openly specified in the relevant regulations.
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Figure 41 Total number of natural gas customers (left) and customer complaints
from distribution companies (right)®°

Source: Derived from EMRA Natural Gas Sector Reports 2011 to 2019.

% The total number of customers include non-eligible and eligible customers. As EMRA did not
publish eligible customers in 2011 and 2012, the figure in these years include only non-eligible
customers. However, the share of eligible customers is quite low. For instance, it is around 4 percent
in 2013. We can argue that the share should even lower in 2011 and 2012 since the eligibility
threshold was higher in these years. Therefore, this absence does not make a considerable change in
the figure.
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Following Levy and Spiller, we can refer the complaints against the distribution
companies to measure the customer satisfaction of the distribution services.
According to Figure 41, the service quality of the distribution companies has fallen

over time.

While the ratio of customer/complaints was 53 in 2011, it rose to 16 in 2019
overtime. That is, one in sixteen customers filed a complaint against the distribution
company recently which is five times more than almost ten years ago. We can argue
that such a decline in satisfaction can be interpreted by EMRA’s failure to issue a

regulation on service quality.

The second regulation, which is still pending is on the distribution company’s
purchase of the gas from the cheapest offer (Article 11/4 of Law). The details of
such a mechanism are not defined by EMRA while EMRA is ensuring that they are
buying the gas from only BOTAS which subsidy the household customers. The
details of the supply and pricing dynamics are given above. As far as BOTAS's
market share remains at such high levels, there is no risk that distribution
companies may purchase gas from an expensive source. However, the lack of such

regulation increases the ambiguities in the market overall.

Thirdly, we can also mention the spot gas market regulations which were retarded
for a long time and established recently. Creating a spot gas market is one of the
complex issues in the gas markets and a good tool to judge the maturity of a gas
market. For instance, developed markets, like that of the US, the UK, and the
Netherlands have liquid spot gas markets (REF) which helps the formation of
efficient price signals in the market. The lack of a spot natural gas market that
would provide price signals for suppliers and investors had long been a gap in
Turkey's gas supply security (Dastan and Selcuk, 2013). The electricity balancing and
day-ahead markets have been active since 2009 while their counterpart was
inaugurated only in 2018 the gas segment. The lack of seasonal price signals in the

gas market in the face of a functioning electricity spot market created arbitrages
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among gas and electricity branches and led to mismanagement of both for a long

time.

While the establishment of a spot market through EPIAS (Energy Piyasasi isletim
A.S.) was an important step, the retarded implementation of such mechanism has
already made Turkey lose critical opportunities to set up a Eurasian natural gas hub
in Turkish soil. As TANAP and Turkish Stream projects have been completed and
made Turkey a transit or a corridor country, Turkey’s ambition to become a center

of international gas resources has been essentially lost (Dastan, 2018).

Concerning EMRA’s natural gas consumption forecasts, we can see that the gap
between the forecasts and actual consumption has been opened over time. The
Law stipulates EMRA to make consumption forecasts to be used in setting market
share limits of import and wholesale companies. However, as Figure 41 shows,
EMRA’s consumption forecast estimation has been drastically deviating from the

realized consumption, especially for a decade.
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Figure 42 Deviation between EMRA's natural gas consumption forecasts and
realized consumption

Source: EMRA Activity Report 2019
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Forecast models often rely on certain econometric models and a failed forecast
indicates that the model is not well set. As Figure 42 shows the deviation even
reached 17 percent in 2017 and there is a consistent rise since 2013. We can
conclude that the forecast model of EMRA is not working well and does not give

reliable information for the coming year.

Finally, we can also check the complaints against EMRA. We can argue that the
complaints against EMRA would fall as long as the quality of regulations increases.
However, Figure 43 shows the opposite. Complaints against EMRA have been
increasing. In 2015, the number of customer complaints against EMRA was 4600;
but it has reached 1180 in 2019. In other words, one in almost one thousand

customers has filed a complaint against EMRA.
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Figure 43 Complaints against EMRA (right) and Total Number of Natural Gas
Customers (Left)

Source: EMRA Activity Reports 2015 to 2019
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In overall evaluation, we can see that the quality of regulations is declining which
we can interpret from the ameliorating administrative capacity we discussed in the

previous section.

5.4.2 Institutional vacuum and possible conflict among EMRA, MENR, and
TCA

The institutional constellation of a country would also lead to inefficient or ineffective
handling of regulatory issues if not well designed. In the case of natural gas market one can
count three main administrative entities that have authority over the gas markets based on
different legislation: the MENR, EMRA, and the Turkish Competition Authority (TCA). The

Report of UNCTAD (2010) defines four areas where these authorities should cover:

(i) “technical regulation”, which mainly covers setting and monitoring standards to assure

compatibility and to address safety protection concerns,
(i) “economic regulation” - control monopoly pricing by setting tariffs.
(iii) “access regulation” - ensuring fair TPA to the network infrastructures, and

(iv) “protection of competition” - controlling anti-competitive behavior (such as abuse of

dominance) and mergers.

We can illustrate the types of regulation and administrative involvement in the
market in Figure 44. In the figure, we argued that these four fields fall into different
and separable categories while MENR, EMRA, and TCA can be assigned roles and
responsibilities accordingly. In an ideal setting, which can be defined as the most
welfare-enhancing institutional constellation, the role of market regulatory
authority should be confined to access regulation (licensing) and economic
regulation (tariff setting), while the competition authority has a role in the overall
supervision of anti-competitive behavior mainly covering anti-competitive mergers
and acquisitions as well as predatory price-setting. The other works, which has little
relevance with the market formation or competition can fall into the responsibility
of other specialized body within or connected to the relevant ministry.
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Figure 44 Areas of Regulatory Involvement in Markets

Source: Author’s own illustration

Basing on Figure 43, there would be two sources of the problem. First, the roles and
responsibilities of the administrative entities in the law may not be well defined. If
the roles are not clear, then there exists gray area among the jurisdiction of two
authorities which none of them are involved, leading to either an institutional
vacuum or a conflict of authorities. This gray area may also be filled by one of the
authorities such that it takes other’s authorities excessively. Finally, both of the
authorities claim jurisdiction over this gray area, leading to institutional overlapping

or conflicting, and unnecessary burden over the industry.

The second problem would be is that even if the roles and responsibilities are well-

defined, they may not fit into the foundational roles of these institutions which
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eventually lead to regulatory failures, frictions, and conflicts during the

implementation phase.

In this respect, | will analyze EMRA’s roles in comparison and contrast with the

MENR and TCA.

5.4.2.1 EMRA and MENR’s allocation of responsibilities

To begin with the question of whether the authority areas of EMRA and MENR are
well-defined, we can give an affirmative response. As mentioned above, when
EMRA was established in 2001, an amendment was made in the institutional law of
MENR and explicitly stated that the Ministry’s missions do not cover those which
are assigned to other institutions. Such a clause openly excludes MENR in involving

EMRA’s area of responsibility.

However, there are certain questions if EMRA’s assigned missions fulfill its
foundational objective. The objective of EMRA in the natural gas market is defined

as follows:

This Law concerns with the liberalization of the natural gas market and
thus the formation of financially sound, stable and transparent markets
along with the institution of an independent supervision and control
mechanism over the same, to ensure supply of good-quality natural gas at
competitive prices to consumers in a regular and environmentally sound
manner under competitive conditions.

To make EMRA administratively more specialized in the creation and functioning of
the formation, it should leave the tasks with technical matters to MENR. As we
check the market activities to be supervised by EMRA, we can see that the law
largely follows this principle. For instance, the Law (article 4) specifies the following

for generation activities:

b) Produce: The natural gas exploration and generation activities are carried
out in accordance with Petroleum Law No. 6326. Production activities are
not regarded as market activities. The exploration and operation licenses are
granted by the General Directorate of Petroleum Affairs.
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The Production companies must satisfy the license requirement as provided
in paragraphs (e) and (f) above in order to obtain sale and export licenses.

In other words, the Law takes upstream activities from EMRA’s sphere of authority
as it is not part of natural gas market activity. The gas production companies
became market actors when they wish to sell gas to sell gas to any player in the

market.

On the other hand, the Law extends EMRA’s sphere of authority beyond its
foundational objective at the downstream end of the natural gas market chain.

Accordingly, the law specifies that (Article 5):

The import, export, transmission, storage, distribution, and wholesale
companies and free consumers which shall engage in activities in the natural
gas market may enter into construction and service contracts with real
persons and legal entities who have obtained a certificate from the
Authority.

The certificates related to the internal installment and service lines shall be
issued by the public or private companies authorized by and on behalf of the
Authority and the distribution companies.

Those who have obtained certificates from the distribution companies to
engage in construction and service activities for internal installation and
service lines shall be supervised by distribution companies. They may also be
supervised by the Authority upon the application of consumers.

While the provision extends EMRA’s area of influence over the regulatory field, it
relieves such a burden by sharing with distribution companies. There is still a
problem in the sense that the supervision mission is shared by EMRA and
distribution companies. These conditions make EMRA responsible for each

connection to the System which includes control of important health and safety
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risks. These tasks are not within the supervision area of a market regulator as

shown in Figure 43’s blue triangle consisting of access regulation and tariff setting.

5.4.2.2 EMRA and Turkish Competition Authority

The relationship between the two regulatory institutions, namely EMRA and the
Turkish Competition Authority, is important as the lack of clear division and
assignment of roles among them would be detrimental to the overall policy to
establish a competitive market. On the other hand, it is more difficult to draw a line
between the responsibilities of these two institutions as their objectives largely
overlap regarding the competitive markets apart from differences in many respects.
If such differences had not existed, we might question the existence of two
institutions with duplicated missions. It would be possible to organize regulatory
divisions within a competition authority, or a competition division within a
regulator. But in practice, these sub-divisions would be significantly influenced by
the outlook, expertise, and experience of the persons (primarily Board members)
they report. Moreover, one can also expect that the institutional cultures of these

authorities could differ in ways that might define their effectiveness (OECD, 1998).

Basing on an OECD Report (1998), we can compare regulation and competition
authorities in terms of goals, methods, timing, remedies, and administrative power

and expertise, and propensity to be captured.

- In terms of objective, competition authorities give weight to the
efficiency to be gained through the “competition” itself, while regulatory
authorities may be assigned some distributional goals aside from the
competition. Thus, the regulatory authorities stand between the central
government and competition authority by trying to meet the goals of
both.

- Second, basic methods are different in the sense that competition

authorities enforce economy-wide rules that constitute a type of market

194



constitution. Competition laws promote competition through minimum
involvement. On the other hand, regulatory authorities are directly
involved in the market and mimic the competition. But failure to mimic
competition would lead to other anti-competitive behavioral impacts on
the market.

- Third, the timing and frequency of intervention are different as
competition authorities often involve ex-post controls with the
exception of merger reviews, but regulation has an ex-ante and
continuous nature.

- Fourth, regulators tend to use behavioral remedies while leaving
structural remedies to the competition authority.

- Fifth, as regulators are a sector-specific organization, their expertise in
the sector they regulate is higher and more sophisticated than the
competition authority. But, competition authorities still have greater
foresight and specialization over competition issues than the regulatory
authorities.

- Finally, regulatory authorities are more prone to be captured by the
industry as they have greater and consistent contact with them while
competition authority’s relevance with a specific industry is in limited

intensity.

To combine these parameters with the share of responsibilities in Figure 43, we can
now analyze the positions of EMRA and TCA in the regulation of the Turkish Gas
Market. When we check the objectives of these two organizations, the goal of
competition law crosses that of natural gas market law. The First Article of the

Competition Law No. 4054 is as follows:

Article 2: Agreements, decisions and practices which prevent, distort or
restrict competition between any undertakings operating in or affecting
markets for goods and services within the boundaries of the Republic of
Turkey, and the abuse of dominance by the undertakings dominant in
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the market, and any kind of legal transactions and behavior having the
nature of mergers and acquisitions which shall decrease competition to
a significant extent, and transactions related to the measures,
establishments, regulations, and supervisions aimed at the protection
of competition fall under this Act.

This expression of the objective of the law covers the gas market considering the

« ’

statements in bold above. “...Markets for goods and services...” includes the
“natural gas” as the “good” and the “gas transport” as the “service”. On the other
hand, Natural Gas Market Law No. 4646 also makes a reference to Competition Law

No. 4054 (Article 7-a-1):

The provisions concerning the freedom of competition, non-abuse of
dominant position, mergers and acquisitions set forth in Law No. 4054
Concerning Protection of Competition dated 7 December 1994 shall also
apply to legal entities, which shall perform activities in the natural gas
market.

Even if this article did not mention the Turkish Competition Authority, we can argue
that the Competition Authority is entitled to fulfill responsibilities in the natural gas
market and it is the responsible body to apply Law no. 4054. Besides, the gas
market law made no specification that excludes the authority of the Turkish
Competition Authority in the market. In Banking Law No. 5411 (Article 19), for
instance, there is a provision that clearly excludes Law No. 4054 in the merger and
acquisitions of banks. In other words, we can argue that the absence of exclusion of
Law No. 4054 in the Natural Gas Market Law No. 4646 means that the Turkish
Competition Authority has full power in the application of “transactions related to
the measures, establishments, regulations, and supervisions aimed at the protection

of competition” as articulated in the Law No. 4054.

On the other hand, another argument is presented by Oz (2020, pp.1018, 1019)
that the TCA’s authority over industry is limited by specific and sector-related
legislations. Analyzing the TCA verdicts on the claimed anti-competitive behaviors of

certain electricity companies, she holds that the TCA should not interfere on a
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subject that is explicitly included in the sectoral legislation under the authority of
EMRA. Oz rests on the Council of State 13" Chamber Decision® that while the
authority of the TCA extends towards the telecommunication market which is
regulated by Telecommunications Authority, this general rule shall not apply to the
exceptions envisaged in Laws and secondary regulations. In a similar vein, TCA

should not take any action where EMRA is clearly mandated.

But this stance is not so strong when it comes to the natural gas market where the
rules are less explicitly defined. One of the essential differences between the
regulation of Turkish natural gas and electricity markets is that in electricity markets
the distribution service must be legally unbundled from the retail sales while there
is no such a rule in the natural gas market. In other words, an electricity distribution
company cannot provide retail sale under the same legal personality, while natural
gas distribution companies are also providing retail sale services. That is why the
separation of distribution and retail sale companies is a crucial issue in terms of
protection of competition in the electricity markets and the mentioned cases above
reflect such a strain. In the natural gas market, the issue is a less-regulated space;
thus EMRA’s explicit mandates (as strong as in the electricity market) to rule out

possible TCA involvement do not exist.

Thus, we can argue that there is a gray area between EMRA and TCA where the laws
give authority to both of the organizations to establish and supervise competition in
the natural gas market. The consequence of such gray area would be two: Either
both of them assume the responsibility as the law did not exclude the other from
applying their respective rules, methods, and enforcement mechanisms, or none of
them assumes such responsibility by arguing that the other party has the prime
responsibility. The first case would lead to over-regulation and conflict and
duplication in enforcement which would lead to confusion, ambiguity, and burden

on the market players. The second case, on the other hand, would lead to a failure

8 Council of State 13.D, 13.02.2012, E.2008/13184, K.2012/359.
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to establish a competitive market and preservation of anti-competitive bottlenecks.
We can check the realization of these possibilities by reviewing the decisions and
behaviors of EMRA and TCA. TCA Board decisions will be dealt to give clues to
answer our question in the fields of acquisition and mergers and violation of

competition.

5.4.2.2.1 Authority of the TCA based on Article 7 of Law No. 4054:
merger and acquisitions
One of the first cases which we can review is the acquisition of two distribution
regions by the Azerbaijani gas export company, SOCAR. According to Competition
Law No. 4054 (Article 7), mergers and acquisitions are subject to the approval of CA
unless the turnover of companies is not below a certain threshold. Acquisition and
mergers are some of the rare areas where competition authority makes an ex-ante
review, just like EMRA. Within this framework, the Turkish Competition Authority
has reviewed the acquisition application of SOCAR and endorsed the acquisition.
We can first say that CA did not transfer the issue EMRA considering that EMRA
should also give license to SOCAR to operate in the distribution business. However,
the acquisition merits an extensive analysis with impacts on competition since
SOCAR is one of the main exporters of natural gas to Turkey and also a player in the
natural gas wholesale segment. We have already discussed above the risks of the
takeover of a distribution company by a supplier. Basically, it creates a risk in the
sense that the distribution company is a natural monopoly and a great portion of
the customers are non-eligible to choose their suppliers and will remain to be so
considering EMRA’s market-opening threshold decisions in the last decade.
However, the Turkish Competition Authority did not care about such risk in its
Decision No. 19-17/235-106%". It solely argued that SOCAR’s share in Turkey’s
imports was low and share in the wholesaler segment was negligible. Competition

Authority ignored the fact that the share of Azerbaijan (SOCAR) in Turkey’s imports

57 permit request concerning SOCAR Turkey Enerji A.S.’s acquisition of EWE Turkey Holding A.S.
dated 2.5.2019 and no. 19-17/235-106
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would rise over time especially with the new contract over TANAP. Actually, as we
have shown above, SOCAR’s share increased over time and the company became
the dominant player in Turkey’s imports as it has passed the share of Russian
Gazprom in the Turkish gas market. More importantly, the Turkish Competition
Authority did not even refer to the fact that the transferred companies (distribution
companies of Kayseri and Bursa) are natural monopolies and gave its endorsement

without regard to such special positions of these companies.

5.4.2.2.2 Authority of TCA based on Articles 4 & 6 of Law No: 4054:

violation of competition
Competition Authority analyses the violation of competition cases after such a claim
is sued at the Authority. We come across cases that also fall under EMRA’s
regulation area, but considering the size of the natural gas market, and persistent
bottlenecks of competition in the market, the number of claims is small. The
number of customer complaints against the distribution companies is 4 while
BOTAS was complained 5 times either for its pricing policy or service activities®.
There are also cases in which the internal construction companies claimed that the
distribution companies are violating their competition law, which is not covered
here as it is not related to our research. But, in any case, we can still argue that the
Turkish Competition Authority, compared to other energy markets such as
electricity is not a much-consulted authority to remove barriers against

competition.

One of the cases investigated by the Turkish Competition Authority was the
complaints against the distribution company of izmir in which the claimants argued
that the distribution company was violating the competition by abusing its
dominant position as the single distributor of gas in the relevant region. The
company was claimed to apply excessive charges when their customers withdraw

gas from the network more than their programs. Since the distribution company

%8 The TCA decisions are available at https://www.rekabet.gov.tr/tr/Kararlar .
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was a monopoly in the region, it is by nature the dominant company and these
industrial customers do not have a chance to negotiate it with other possible
suppliers. Competition Authority, on the other hand, argued that the issue is within
the scope of EMRA’s area of responsibility and decided not to give a decision on the
matter and wait for EMRA’s decision (see CA decision no. 09-01/2-2%). In a similar
application against Kiitahya (decision no. 10-67-1418-5357°) and Kayseri’s (decision
no. 10-66/1401-5227%) distribution companies, the Turkish Competition Authority
again rejected to start an investigation by claiming that the relevant authority was

EMRA.

The Turkish Competition Authority repeated and elaborated this position in the case
against the transport pricing of Eskisehir Distribution Company which was opened
by Eskisehir Organized Industrial Zone. The claimant argued that Eskisehir
Distribution Company was charging them excessive transport prices as they abuse
their dominant (monopoly) position in the market. Arguably, EMRA regulates the
transport (distribution and transmission) prices as we analyzed in the above
sections. However, this price is the ceiling in which they are allowed to be applied
by EMRA’s own calculation based on a reasonable rate of return. In the TCA

decision no. 12-41/1171-38472, it is admitted that the ceiling defined by EMRA may

89 TCA Decision No 09-01/2-2 Dated 08.01.2009, concerning the claim that sales policies of Izmirgaz
Izmir Dogalgaz Dagirim A.S. violates Article 6 of Law No. 4054.

70 TCA Decision No 10-67/1418-535 Dated 27.10.2010, concerning the claim that various practices of
the Cinigaz Dogalgaz Dagitim Sanayi ve Ticaret A.S. violates Law No. 4054

7L TCA Decision No 10-66/1401-522 Dated 21.10.2010, concerning the claim that Kayserigaz Kayseri
Dogalgaz Dagitim Paz. Ve Tic. A.S. abuses its dominant position by making calculations in breach of
Energy Market Regulatory Authority Regulations

72TCA Decision No 12-41/1171-384. concerning reevaluation of Board Decision on the Esgaz
Eskisehir Sehir I¢ci Gaz Dagitim A.S. and Boru Hatlari ile Petrol Tasima A.S.” abuse of market
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not suffice to ensure competition, and TCA can take further measures to eliminate
the abuse of market power. However, the Competition Authority denied giving a
decision on whether the price was excessive or not since it did not have the
required knowledge to establish such a decision. Thus, it noted that competition
authorities tend not to involve in decisions on price. Besides, the Authority insisted
that any measure developed by TCB would only lead to behavioral impacts on the
company, which is a temporary solution. A regulatory authority, however, has full
monitoring capacity over the industry with perpetual supervision tools. Accordingly,
if structural measures were existing and there was regulatory legislation, the TCA
should not intervene. Therefore, as TCB argues, the regulatory authority should
make a decision on pricing as it continually watches the industry, has full knowledge
of industrial dynamics and is specialized to make detailed price analyses. On the
basis of such argumentation, TCB eventually reject the application and emphasized
that EMRA is the relevant authority to make a decision on the issue. With this
decision, the Turkish Competition Authority makes a huge withdrawal from natural
gas markets as many issues in the gas market merits a specialized regulatory

overview.

Another sort of application for violation of competition by abuse of market power is
on the pricing policy of BOTAS. The case of BOTAS was different from the
distribution companies as the first was a gas supplier in a theoretically competitive
market whereas the latter are monopolies in a given region. While EMRA has no
longer been regulating wholesale natural gas prices since 2007, as mentioned
above, distribution prices are regulated by EMRA. That is, the Turkish Competition
Authority’s argument that issues related to prices of the distribution companies

merit a sectoral specialization on the issue does not apply to the pricing of BOTAS.

dominance by excessively prpicing th transport fee collected from the eligible customer Eskisehir
Sanayi Odas1 Organize Sanayi Bolgesi
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BOTAS’s pricing policy had been sued at the Competition Authority on two grounds.
First, the company was claimed to violate competition by applying excessive pricing;
and second, the company was also claimed to apply predatory prices to eliminate
competition. The applications with the first argument were easily rejected by
Competition Authority (decisions no. 02-13/127-5473) by grounding on the fact that
BOTAS’s sales prices are not excessive considering the purchase prices of the
company. However, the applications having the claim that BOTAS was applying
predatory prices were based on a more legitimate ground and Competition
Authority could not reject these applications so easily. In 2008, a rival company of
BOTAS made an application to TCA, claiming that BOTAS applies destructive price
which is below its costs and this prevents other players to enter the gas market. The
claim was based on the fact that BOTAS applies different prices to different
customers and subsidy losses by charging another sort with higher prices. This is an
issue which we analyzed above by mentioning about social policy goals of BOTAS
and keeping the household prices artificially low. We have also explained that
BOTAS subsidies such a low sales by highly charging state-owned generation
company, EUAS, as well as Build-Operate-Transfer and other PPP power generation
facilities. EUAS and PPP companies were purchasing gas at a higher price as they
also do not have market-based motivations in the electricity market. From the
competition law perspective, the situation was that BOTAS is actually a monopoly in
selling gas to these companies since these companies, buy gas from BOTAS no
matter what BOTAS’s price is. We can resemble these companies with zero demand
elasticity against BOTAS’s prices. Within this framework, BOTAS virtually has two
markets: A monopoly power in the sales to EUAS and PPP companies, and a
competitive branch in sales to other power generators, industrial customers, and
household customers. The application was relevant in the sense that typical

destructive pricing includes a dominant actor’s separation of two markets and

73 TCA decision no. 02-13/127-54 dated 8.3.2002 concerning the claim that pricing policies in the
natural gas market violates the Law. No. 4054.
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making cross-subsidy among them. The cross-subsidy scheme is depicted in Figure

45,
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Industrial Industrial
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Y |
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Figure 45 BOTAS's Price Policy

Source: Author’s own illustration

In its decision, the Board did not deny the existence of such a cross-subsidy scheme,
which would lead to predatory pricing. Rather than applying a penalty, the
Authority decided to monitor BOTAS’s prices for the future term (decision no. 08-

50/750-30574). But, a year later, Competition Board decided to reject the

74 TCA decision no. 08-50/750-305 dated 14.08.2008 concerning the claim that price policy of BOTAS
Boru Hatlar1 ile Petrol Tasima A.S. violates the Article 6 of Law. No. 4054.
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application again arguing that there is no proof that BOTAS’s low price policy is
consistent and permanent, and occasional application of low prices cannot yet be
dealt with as destructive price (decision no. 09-41/999-2567°). Next year, BOTAS’s
price policy was again challenged by the Competition Board with the same claims.
However, Competition Board preserved its position (Decision no. 10-16/189-73)°
and tried to stay on the fence and argued that extensive and long-term monitoring
is needed to be made for a final decision on the matter, which was not realized so

far.

As these cases show, the Competition Authority is comparatively a recessive actor
in the establishment of a competitive gas market in Turkey. In this respect, we can
argue that the reform process is not buttressed by Competition Authority, while its
counterparts in Europe, such as UK and Italy have played a more active role than
the regulatory authority, which we have already mentioned above. The Competition
Authority does not have specialization and/or will to be a supporting actor in the
formation of the gas market. Despite the gas market’s bottlenecks ahead of the
competition which we discussed throughout the paper, there has not been a case in
which Competition Authority concluded that the competition law was violated in
some way. In the cases we highlighted above, TCA either left the issue to EMRA or
did not provide sophisticated analysis taking into account the anti-competitive

behaviors of the market players.

75 TCA decision no. 09-41/999-256 dated 9.9.2009 on evaluation of the price movements of BOTAS
Boru Hatlari ile Petrol Tasima A.S. during the last six months of 2008 in line with the Board Decision
dated 14.08.2008 and no. 08-50/750-305 concerning the claim that its price policy violates the
Article 6 of Law. No. 4054

76 TCA decision no. 10-16/189-73 dated 11.2.2010 concerning the claim that BOTAS violates the
Article 6 of Law. No. 4054
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Before closing the chapter, we should note that EMRA and TCA have signed a
protocol’”” in 2015 to eliminate possible conflicts of authority among the two
bodies. However, the protocol is only based on cooperation purposes. The parties
pledged to enhance cooperation and information sharing where necessary; i.e. the

protocol does not provide a legal reference to define areas of responsibilities.

Overall, we can argue that the lack of responsibility sharing among EMRA and TCA
leads to institutional failure. In this respect, especially the TCA refrains from acting
as a reliable actor to promote competition in the natural gas market. It is
noteworthy that TCA has so far taken some action in the electricity market as
mentioned above. However, these supervision actions have been taken against
private companies. The natural gas market is still under heavy dominance of BOTAS,
which may explain the reason why TCA is not willing to have an active stance. In the
“Natural Gas Sector Investigation”’8 published by TCA in 2012, the rapporteurs have
even suggested that BOTAS should be an even stronger actor and have a presence
in the electricity market as well. The findings show that TCA internalizes its

objectives with the government and does not function as an independent entity.

5.4.3 Bringing public organizations back in

As mentioned in the earlier parts of the thesis, one of the important developments
in the study of institutions was Skocpol et.al’s (1985) challenge to society-based
perspectives by resting on the claim that the capacity of states conceived as
organizations are not merely reflective of the interests of social groups. The
implication of the claim was huge in the sense that it builds a research agenda for

political scientists to make a greater focus on the states with their complete

"7 The protocol dated 28 January 2015 is available on www.rekabet.gov.tr

78 The report is available at https://www.rekabet.gov.tr/Dosya/sektor-raporlari/7-rekabet-kurumu-
dogal-
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institutions. | would like to make an analogy to this effort by focusing on the public

organizations per se.

While the increasing emphasis on the institutions provided a fruitful area of study,
what we have seen in the case of Turkish natural gas market reform was that public
organizations did not get an interest at the required level. The status of EMRA was
determined by the Electricity Market Law No. 4628. The administrative capabilities
of EMRA were the crucial factor in the achievement of the goals. However, despite
the elaboration of market rules, both in electricity and natural gas markets, EMRA’s
functions, capabilities, and assigned missions prevent this public body to fulfil
genuine responsibilities concerning the regulation of markets. The raison d’etre of
EMRA was to publish specialized rules for the creation and protection of
competition among the market players. However, this main reason behind the
formation of a regulatory body was not duly realized as EMRA’s missions are blurry,
the Board is overburdened by irrelevant tasks, the skills and experience of the
Board members are steadily declining and the quality of the staff is questionable.
Besides, the relationship between EMRA and TCA is not well outlined, leading to
inertia especially on the side of TCA. This is by no means a trivial issue as
competition authorities (as in the cases of Italy and the United Kingdom we
examined above) played a central role in the achievement of market reform goals.
The competition authority’s buttress to the reform appears weak in the case of the

Turkish natural gas market reform.

These finds, which are also mentioned in the overall assessment of the thesis
below, show that the “bringing the institutions back in” agenda ought to be further
fine-tuned to make an even greater emphasis on the public organizations. As this
research made it clear, organizations are not mere takers of the institutions as
rules; rather they are interpreters, reproducers, enforcers, or filters of the rules in
many ways. Thus, the formulation of public organizations, such as EMRA, is at least

as critical as the formulation of the market rules it applies.
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CHAPTER 6

OVERALL ASSESSMENT OF FINDINGS

6.1 Power and limits of institutional theory in explaining Turkish natural gas
market reform

This thesis tried to analyze the Turkish natural gas market reform from an
institutional perspective. In this respect, | find out to what extent the institutional
theories explain the failures and achievements of natural gas market reform. The
implications of the institutional theories are “institutional reforms” where reforms
are mainly the adoption of new rules and the creation of a new organization that is
stronger enough to apply these rules. These rules should create a legal environment
for the market so that the transactions are done in the most efficient way. The
elements of such a mechanism include perfect information of the market players,
full enforcement of the contracts, preservation of property rights, and credibility of
rule-makers to stick by their long-term commitments. As we check through the
research in the case of Turkish gas market reform, the institutional theories have
the power to explain the failures of the natural gas market reform. However, their
ability to diagnosis the problem does not necessarily mean that the implied policy
prescriptions and reforms help solve the problem. In this thesis research, we find
that the institutional theories have certain degrees of power in explaining the

failures of natural gas market reform; but such explanatory power has limitations.

While this is not to deny that institutions matter, one should consider that i) lack of
reliance on the efficacy of rules may create a self-fulfilling prophecy among the
stakeholder that institutions would fail; ii) since institutions are created by
stakeholders, one should not ignore the fact that the institutions may just be

created not to social welfare but serve to certain interests; iii) institutions as “rules”
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are applied and enforced by institutions as “organizations” who are living organisms
and merit a distinctive analytical effort; iv) the informal rules which the formal rules
are ultimately dependent on are tended to be taken as “black boxes” despite their
definitive nature v) institutions should not be taken as the single explanan in
explaining social phenomena. These points apply in our analysis of natural gas

market reform in Turkey.

To begin with the problem of the self-fulfilling prophecy that institutions of reform
would fail, we can give the example of BOTAS’s insistence to keep its vertically
integrated structure. From the transaction costs perspective, two firms would not
tend to integrate if the institutions are well enough to prevent contractual problems
among these firms. More specifically concerning the subject of the thesis, the
supply of natural gas necessitates extensive and sophisticated specialization among
different branches of the market. Vertical integrations or separations could have
emerged from a transition costs perspective if the firms perceive that their
transactions between counterparts in the upstream or downstream may become
more costly than doing it under the same legal personality. At the core of the
Natural Gas Market Law No. 4646 exists the unbundling of network and trading
companies, primarily those of BOTAS. However, BOTAS did not disintegrate, which
can be explainable by the fact that it could better handle the transport of gas under
the same corporate identity. The complete idea behind the natural gas market
reform was that if the rules are sufficiently perfect, they can eliminate the
transaction costs and make the unbundling costless. But, if the rules do not
eliminate these costs, the firms sustain every effort to shirk the unbundling
requirement. Moreover, if the firms have the concern that rules would not apply,
this creates a self-fulfilling prophecy, and actors seek ways of manipulating,
bypassing or amending the regulations. As BOTAS has had such a concern, it has
preserved the vertically integrated structure. The failure to apply unbundling rules
functioned as the domino effect which deals a blow to the whole credibility of the

reform process. Thus, while the transaction costs approach truly estimates the
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behavior of BOTAS to preserve its vertically integrated corporate identity, the
recipe of the institutional theories to create rules that eliminate transaction costs

was not relied on. That is why eventually the unbundling scheme failed.

This point partly applies to the rent-seeking problem. The institutional theories have
a sound argument that well-designed institutions would eliminate rent-seeking.
However, the problems of rent-seeking would hardly be eradicated by institutions
as eventually the rules are designed under certain power configurations. Even if the
crisis times shake the existing configuration or create a new one, the institutions
would again be captured from the very beginning or over time by a narrow group.
That is what we have seen in the natural gas market liberalization in Turkey. For
instance, the import licensing procedure was amended only 4 years after the
market reform law in the parliament so that a significant licensing rent was created.
It is also valid in the distribution segment. The rent-seeking scheme was seeded in

the first decade of the reform, which paid dividends after a decade.

Arguably, rules rarely create explicit rents, but they are often implicit in the laws
and regulations and need investigative analysis. In this respect, this research has
shown that rents persist in the natural gas market. The entry into the gas market is
not transparent and the government keeps the power to discriminate among the
potential entrants of the market. Secondly and more importantly, tariffs of
distribution companies have been set such that they have perpetually increased the
rents of private distribution companies in the form of revenue requirements.
Besides, the regulation of LNG terminal operators is not consistent, and one may
have a justifiable concern of rent-seeking in this field as well. These rent-seeking
activities prevent the rise of competitive forces and competitive pricing, which are
the main goals of Natural Gas Market Law No. 4646. In sum, we get to the point
that institutions did not suffice to eliminate the rent-seeking motivation in the case

of Turkish natural gas market reform.
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A third matter to be considered is that “organizations” are both part of the
“institutions” and also “creators” or “practitioners of institutions”. Institutionalists
emphasize that (North, 1991) organizations, such as public authorities, legislative,
etc. are part of the institutional endowment of a country. This creates an essential,
if not ontological, problem that it is the institutions that create or apply the
institutions. EMRA is both an institution created by an organizational law but is also
a reproducer, supervisor, and practitioner of the market law. This point indicates
that it would be naive and bold expectation to see practitioners of the reforms as
having superior nature compared to the market participants. For instance, the
reform envisages major privatization of the BOTAS as well as the distribution
companies by resting on the assumption that private actors would operate more
efficiently. If public companies are deemed inefficient or corrupt, why do we
assume that the EMRA as a public body is efficient and not corrupt? Rather, EMRA
is set up by the existing bureaucratic setting of the country and we have no reason
to believe that the authority has a broader public spirit not beleaguered by private
interest and objectives. EMRA’s malfunction would be even more dangerous than a
public company as the former has an encompassing authority over the energy

market and industry.

Thus, how public authority is designed is not an ordinary problem; rather it is the
backbone of any institutional reform because the entire fate of the reform is
dependent on the relevant public authorities. However, the institutionalist theory
does not attach special importance to the “organizations” that make institutions by
laws, regulations, directives, and who carry out them. The administrative capability
of reform bodies is important from an institutional perspective although
organizations like EMRA, MENR, and TCA are not “institutions” by themselves, but
organizations. However, they are critical actors in the definition and application of
rules and determinants of institutions. In this respect, we have seen that the
organizational law which is part of the former Electricity Market Law no. 4628 was

not able to create a body skillful and independent enough to carry out the reform
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goals. One of the single measures that the reform law envisaged for a skillful and
competent EMRA was to establish financial freedom to the authority. However,
such a measure led to an “adverse selection” effect on the formation of EMRA’s
administrative power as the authority spoiled and lost its initial dynamism over
time. Similarly, EMRA’s outer space is not well planned particularly when the
relationship between EMRA and the Competition Authority is considered. While the
powers of MENR were appropriately determined by the law, the boundaries
between TCA and EMRA were left blurry which lead both of the sides to stay away
from thorny issues. Both natural gas market law and competition law assign
responsibilities to the TCA, but some overlaps with the responsibilities of EMRA. In
such cases, the TCA does not involve in the issue and transfer it to EMRA. We have
also seen that there were cases where TCA was challenged to stop BOTAS’s anti-
competitive behaviors. However, TCA avoided fining BOTAS and postponed
decisions that do not run parallel to government policies. In both cases, the
administrative capability of reform institutions is low, and could not implement the
tasks to establish a functioning competitive natural gas market. In sum, we saw that
the reform law was not firmly outlined the organizational aspects, or the objects of
the reform while the focus was mainly made on the subject of the reform. This
perspective runs parallel to the institutional theory’s understanding of
organizations as the ordinary elements of institutional reforms. Institutional
theories should give supremacy to the “organizations” as institutions. The public
administration, as well as the public law nature of institutions, is the bedrock of the

institutions determining the contractual relationship among market actors.

Fourthly, it is often ignored that the informal rules which the formal rules are
ultimately dependent on cannot be reformed or reformed in quite different
contexts. As we mentioned above, especially institutional economists rarely
examine informal institutions. Albeit admitting that “formal institutions” are
embedded in “informal institutions”, they expect a change at a period from one

hundred to one thousand years. That is, the informal institutions are exogenous to
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models of institutional economics. A justifiable question is that if any reform is
eventually determined by the informal institutions and informal institutions cannot
be reformed, the efforts to make reform turn out to be useless. A tautological
determinism appears in the sense that all the constraints in the formal institutions
are a reflection of the same constraints in the informal institution: failure of
institutions because of failed institutions. Without integrating formal and informal
institutions into a full-blown institutional approach, one would develop incomplete
reasoning and incorrect analysis of institutions. Practically, the implication is that
reforms may be useless in certain settings. Those who disproportionately benefit
from the inefficient status quo may defend the status quo on this ground. More
clearly, they would argue against the best-practice reforms because “they live in a

second-best environment” and rest on the “peculiar” conditions of their countries.

We should note that not all the strands of new institutional economics see the
informal institutions as a black box. Acemoglu and Jackson (2016), for instance,
examine the interplay between social norms and the enforcement of laws. Their
basic point is that even some laws are unenforced due to their conflict with strong
social norms and transplantation of legislations may be useless, there are also cases

where legal reforms change the informal institutions as well.

This debate also has relevance to our research. We tried to dig deeper into the
space of informal institutions, which new institutional economics occasionally refer
to, such as while tracing historical antecedents of existing institutions. We focused
on two informal institutions which we claimed that existing legislations are
embedded in this layer. The state-led developmentalist past and the centralization
of power are two issues that we need to consider in the liberal transformation of
the Turkish economy. We provided pieces of evidence that state-led
developmentalist background hinders the formation of a liberal economy as the
“market” is not historically trusted to provide efficiency and maximize welfare. As

regards the centralization of power issue, the independent regulatory authority
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model does not fit into Turkey’s administrative structure as we have seen that
EMRA’s independence eroded within two decades after the natural gas market
reform. This was further ascertained with the transition to the presidential system

in 2018.

We claimed that state-led developmentalist roots are so strong that nobody
guestions the government’s continuing existence in the market as the dominant, if
not single, supplier of natural gas. But this is not to say that reform has had no
effect or the pre-reform status quo was better. We rather indicated these informal
constraints function as the brakes or frictions of the reform which retards achieving
the objection of reform or deviates it from original targets. In this respect, we
should admit that countries with similar historical paths, such as many late-
developmental states of continental Europe with a strong centralized authority
have different reform experiences and the same constraints functioned differently.
That is, the informal institutions are not “fate” and should not be taken be

exogenous to institutional analysis.

Finally, the institutional explanation is not all-encompassing. While the role of
institutions has explanatory power in the analysis of the Turkish natural gas market,
we cannot argue that such institutional theories are exclusively explanatory. If we
assign omnipotence to the institutions, then we indicate them as the single
instruments for policy targets, such as the creation of a competitive economy. But it
would be an oversimplification. If the institutional theory evolves into the “theory
of everything”, as Sachs warns (2003), they would inevitably miss non-institutional
causes of social phenomena, including development, competition, market
formation, etc. For instance, depicting “property rights” as the single explanatory
instrument for economic development (Acemoglu et.al., 2001), implies that the
donor institutions should only care about legal reforms that ensure and protect
“property rights”. However, this understanding ignores poverty traps, geographical

constraints, restricted resource endowments, and many other non-institutional
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factors. Therefore, this prevents the formation of understanding as regards what
reformers and donors should do to address complex and country-specific
challenges; and makes the need for financial donations questionable and a greater

focus is made on the technical assistance for human resources reforms.

This general critique of the institutional approach to economic development, based
on “property rights reductionism” is also valid for this research as well. In this
thesis, we put forward that the high transaction costs, persistent rent-seeking,
stagnant informal institutions, and lack of administrative capacity have prevented
the realization of natural gas market reform objectives. But we cannot just argue

that the reasons suffice to explain the failures.

After listing these points, | would like to refer to the following point showing that
the institutional approach has certain limitations in our analysis as well. An issue to
be considered is that electricity and natural gas market reforms followed different
paths. This is a paradox for pure institutional perspective in the sense that the
institutional frameworks of these markets are almost the same. For instance, the
electricity market has taken strides to achieve a competitive market in power
generation after the enactment of the Electricity Market Reform Law in 2001. The
share of power generation by private generators has risen above two-thirds of the
total generation while the share of public and pre-reform PPP companies with

purchase-guarantees declined below one-third overtime (Figure 46).
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Figure 46 Power Produced by Private Producers

Source: EMRA 2019 Electricity Market Report.

The consistent decline of public share in the electricity generation has increased the
competition in the system, which was not realized in the gas market. The
establishment of electricity spot exchanges started earlier than natural gas as the
balancing and settlement regulation was published in 20097°, which is much earlier

than the relevant regulation in the natural gas market.

We should also note that the Competition Authority is more active in the electricity
market than the gas market. It has already investigated many cases and applied

significant administrative fines to certain electricity companies that it found to have

79 It was published in the Official Gazette dated 14.04.2009 and dated 27200.
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violated competition (See Competition Authority Decision no 18-27/461-224%
dated 08.08.2018).

In sum, we argue that while electricity and natural gas markets are regulated in the
same institutional setting with almost the same reform objectives, their
developments were not the same. It proves that there may be some other factors

other than institutions that explain variation among policy targets.

At this point, we can question how we can sort out the impact of institutions on the
natural gas market liberalization? To answer this question, we can compare the
Turkish gas market liberalization with the European countries that have almost
entirely followed the same historical path in the reform process. | benefitted from
two geographical parameters, which are by definition non-institutional. The
geography of a country is given and it does determine the liberalization process at
least in two ways: First, if a country has coasts, it can diversify the resources and
increase the number of players through LNG terminals. Second, if the country has
indigenous natural gas resources, the liberal market can easily flourish thanks to

gas-to-gas competition among the natural gas producers.

To begin with the first one, | plotted the coastal lengths of EU countries (plus Turkey
and the UK) against the HHI in each country. The regression is based on 25 countries
shows that HHI falls as the coastal length of a country increases. In other words, the
gas market becomes more competitive if the physical formation of the country

allows the construction of more LNG terminals.

80 TCA decision no 18-27/461-224 dated 08.08.2018 concerning the claim that Enerjisa Enerji A.S.,
Istanbul Anadolu Yakasi Elektrik Dagitim A.S., Baskent Elektrik Dagitim A.S., Toroslar Elektrik
Dagitim A.S., Enerjisa Istanbul Anadolu Yakasi Elektrik Perakende Satis A.S., Enerjisa Baskent Elektrik
Perakende Satis A.S., Enerjisa Toroslar Elektrik Perakende Satig A.S have violated the Article 6 of La
No. 4054 http://www.rekabet.gov.tr/Karar?kararld=b6989e2e-27ce-4ded-8591-05b0b23c86c1.
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Figure 47 Relationship between the Natural Gas Market HHI and Coastal Lengths of
EU countries

Source: Derived from HHI data of ACER (2018) and CIA data of coastal length
(https://www.cia.gov/library/publications/resources/the-world-
factbook/fields/282.html). Turkey’s value (circled with red) is derived from EMRA
Natural Gas Market Reports.

What Figure 47 shows for Turkey is quite dramatic. Even if the coastal lengths
diminish the market power, Turkey could not realize it as shown by the apparent
distance between Turkey’s location on the figure and the regression line. Turkish
natural gas market is one of the least competitive gas markets in Europe despite its
long coastal lengths that would allow multiple market players to import and sell

natural gas.

Another physical factor that affects the creation of energy markets is the natural
resource endowments of a country. One can expect that competition would be
higher if the gas is extracted indigenously. There would be local competition among
the natural gas extractors, and this would be reflected at downstream. However, if
the gas is mostly imported, the local firms would face export monopolies of
resource countries, as in the case of Turkey where the exporter companies, e.g.

Gazprom and SOCAR, have monopolies in their countries. This puts a barrier to the
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formation of a competitive market in the target market. As a matter of fact, the
relationship between the HHI values and natural gas production of the EU countries
shows that countries having local natural gas production have more competitive

markets (Figure 48).

12000

10000

8000

6000

HHI

4000

2000

0 T T T T T T

0 200 400 600 800 1000 1200 1400 1600 1800

Natural Gas Production

Figure 48 HHI and Natural Gas Production of the EU Countries

Source: Derived from HHI data of ACER (2018) and natural gas production data from
Eurostat (https://ec.europa.eu/eurostat/statistics-explained/pdfscache/10590.pdf).
Turkey’s value (circled with red) is derived from EMRA Natural Gas Market Reports.

Figure 48 shows that countries with indigenous resources have a greater chance to
liberalize their markets. The Turkish case again stands out among other countries
that do not have their own natural gas resources. This figure says that Turkey
cannot explain its highly limited gas market competition with the lack of gas
resources. Many other countries that are firmly dependent on imported gas have

achieved extensive degrees of competition in their markets, as the figure puts.

Figures 46 and 47 are significant in the sense that they both show the limitations of

institutional theory and also the power of the institutional theory. That is,
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geography as a non-institutional factor affects the liberalization of the natural gas
markets. However, this effect varies among countries, supporting the view that

institutions matter.

To wrap up the discussion, the findings of the thesis by no means suggest that
institutions are useless. What we realized is that the Turkish natural gas market
reform law did not make a workable and reliable market design and created a
lasting institutional setting free from rent-seeking impulses and capable of carrying
out sophisticated market creation. Institutional theories are useful in elucidating the
issue but policymaking needs to develop a more sophisticated and comprehensive

perspective.

6.2 Policy implications of the findings

In this thesis, we tried to explain the progress of Turkish natural gas market reforms
from an institutional perspective. We get to the point that reform objectives have
not yet been achieved even two decades after the reform. While there are some
improvements in terms of security of supply, the objective of a competitive market
was by no means achieved. Turkish gas market was liberalized on paper based on
liberal ideals that competitive markets provide efficiency and maximize overall
welfare. The reform program was one of the harshest ones in Europe as the
incumbent BOTAS was envisaged to be replaced by plenty of actors in less than a
decade while the entire country was projected to be connected to the gas network
in this process. Regulations would mimic private monopolies, i.e. distribution

companies were regulated such that they do not exert monopoly power.

We put forward the reasons for failures in terms of institutional perspective. As
these targets are not realized fully, how would a better policy and regulatory design

be achieved? What would be the policy implications of our findings?

Arguably, it is not easy to determine the result of specific policy reform. In case of a

failure, the original defenders would hold that the reform was failed not because it
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was mistaken, but it was not well or sufficiently applied. For instance, the economic
crisis of the 1990s has often led to controversy if the reason was the application of
the liberal market economy or just the misapplication of it (Bedirhanoglu & Yalman,
2010). As the latter view has been the dominant one, neoliberal reforms have
further strengthened after each crisis. Our findings in this thesis show that some of
the reform goals were not required even at the very beginning while some did not

work due to misapplication.

One of the first things we can safely argue that the drastic goal of reducing BOTAS's
market shares as the importer was not realistic. The contract transfer scheme
included conduits of rent-seeking and led BOTAS to preserve its vertically integrated
structure to avoid transaction costs in the contractual relationship with the
unbundled company. Considering that BOTAS's trading partners are monopolies in
their respective countries, fragmentation of the import market would increase the
negotiating power of export companies against their Turkish customers. Besides,
the global gas market is not liquid and there is a risk that negotiation at the
international level would be better handled by single-buyer companies, like BOTAS.
This is not to say that BOTAS should preserve its legal monopoly in the import
market. The private companies may enter into the market as long as BOTAS’s
contracts terminate, make new deals, or import LNG. They would, of course, need
to compete with BOTAS’s remaining contracts, which would eventually lead to

competitive prices as the law envisages.

How would the competition emerge in the wholesale segment in a short period
then? This was made possible by gas release programs in the European cases, not
contract transfer as in the Turkish case. Wholesale companies in Turkey compete
with each other to achieve efficiency, arrange customers, manage customer issues,
etc. In the ideal setting, BOTAS should remain as the dominant supplier for another

decade after reform without transferring the contract. But the private import
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options should remain open as well, which especially increases the investments in

LNG terminals.

On the other hand, the reform goal to unbundle BOTAS’s trading and transmission
companies was essential in the sense that fair access to the network cannot be
sustained as we have shown above. But, if BOTAS as the trading company
withdraws from the wholesale business, the necessity to unbundling diminishes as

it would not ship gas in the transmission network.

When it comes to LNG terminal operation and LNG imports, the model of
exemption from TPA developed by the EU would also work for Turkey. However,
Turkey did not develop such an exemption mechanism and applied the same

conditions to existing LNG terminals and newly built ones.

Another point to be addressed is the franchising of the distribution business to
private companies. We have shown that both the franchising process and the tariff-
making are problematic and exposed to rent-seeking practices. The institutional
theory has well explained the risks of tenders if not well designed and the issues of
regulatory capture. Indeed, the conditions that the distribution companies were not
transparent, and they were negotiated 8 years after these companies were
awarded licenses. Thus, the purported benefit of public regulation of private
monopolies was not ensured. In the ideal setting, the conditions should be
publicized earlier. Besides, the tariff setting is not a price-cap regulation as
envisaged by the law. Rather, the distribution companies have a superior advantage
to increase their revenues by manipulating the parameters of tariffs. The need for
privatization and franchising of natural gas businesses becomes questionable
considering the transferred rents to these companies. One may argue that even
rents are transferred to these companies, they have made investments and
connected the people to the natural gas network. But such service can also be made
by municipalities or other public companies. For instance, BOTAS as a public

company has made transmission investments that catch up with the investments of
221



distribution companies. A public-owned company would not necessarily lag behind
private companies in terms of investments. This is still not to say that the
distribution business should be handled by public companies. The operational
expenses of these companies might be higher, and a public company may grapple
with inefficiencies that are often referred to in the privatization literature (Shirley,
1999). Besides, the more the number of distribution companies, the easier for the
regulator to make benchmarking and regulate them. In this respect, there is no
problem in terms of franchising these companies to private companies. The

problem is that EMRA cannot mimic competition for private distribution companies.

An interesting question is concerning the rapid natural gas network investments all
over Turkey to increase the number of customers. This is a government policy to
bring natural gas all over the country. In some respect, such a goal is praiseworthy
since natural gas is more comfortable and cleaner than other fossil fuels such as oil,
coal, and wood. However, the rapid expansion of the distribution and transmission
network has drastically increased the cost of shipping. As we have seen, the tariffs
of distribution and transmission companies have increased above the inflation level
in the last decade and more. That is, the socialization of investments should be well
calculated and investment decisions should consider the increases in the invoices as

part of a cost-benefit analysis.

BOTAS’s pricing policy is also an important point dealt with in this thesis. The
government keeps its presence in the market through the main instrument of
determining the price. If nothing else does so, the politically determined prices of
the natural gas market suffice to prevent the development of competition in the
natural gas market. BOTAS’s potential rivals cannot compete with it as the
commodity price is not defined by measurable or foreseeable demand and supply
dynamics. One may defend the social considerations of BOTAS’s pricing policy as
natural gas is a critical good for heating, which may be depicted as an essential good

to be provided by public means. However, BOTAS’s pricing policy does not fully
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include social consideration as the gas price is subsidized by industrial and power
generators. Higher costs in these segments would lead to higher manufacturing
costs and electricity prices. In the ideal setting, BOTAS should apply the prices as
determined by the market, but the government can make subsidization to the

customers to prevent energy poverty.

In this respect, another noteworthy issue is the relationship between the Turkish
Competition Authority and EMRA. As we noted above, the boundaries between
these two public authorities are not well defined, which often leads the
Competition Authority to retreat from the cases. This is understandable in the sense
that some of the EMRA regulations need extensive specialization on the issue. Thus,
a decision of the Competition Authority may be counterproductive if the issue
merits a regulatory insight. In any case, the boundaries of authorities should be well

determined so that no conflict or omission arises.

A final argument that we can develop is on the role of EMRA. As we mentioned
through the paper, EMRA could not preserve its semi-judicial position within the
administrative apparatus. We have explained it through the centralization tendency
of public administration in Turkey. But, EMRA would be inevitably prone to such
tendency as long as its authority extends to policy-related areas. The government,
directly accountable to the public, would not let EMRA do remain at the helm of
natural gas policy. In this respect, EMRA would assume tasks in more technical
terms having objective applications. Tariff-setting, regulation of access to networks
would be among these tasks that EMRA should be more concerned with. This

eventually provides the semi-judicial power back to EMRA.

To round up, we get to the point that some failures of the reform are not bad, such
as partial transfer of contracts to new importers. Its reasoning is low, and
applicability is difficult. But many other failures are welfare-decreasing such as lack
of market-based pricing and unfair access conditions to the network. The market

reform would be more successful and institutions of the reform would be sounder if
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the goals of liberalization would not be assertive and there would be fewer

obsessions for dwindling of state involvement in the market.
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CHAPTER 7

CONCLUSION

This final chapter is devoted to a gist of the arguments and findings included in this
thesis research in general. The conclusions of the thesis arguments are provided in
the sections of Chapter 5. Besides, an evaluation of the institutional theory against

the findings of Turkish natural gas market reform was made in Chapter 6.

Institutional theories are attracting scholarly attention with their flexible and
interdisciplinary nature. In political science, the new institutionalism refers to the
scholarly effort to "bring institutions back in", against the dominant society-centric
explanations of state-society relations. The new institutional economics, on the
other hand, is the reformulation of challenges to neoclassical economics by not
rupturing from the very basis of the discipline. The sub-fields of this branch of
economics vary and often refer to the studies in the broader fields of law,
organizational theory, and public policy and public administration. In this context,
this thesis research applied some basic arguments of the institutional theories on

Turkey’s natural gas market reform.

The institutional approaches have paved the way for a massive interest in
institutional restructuring and public sector reform agendas especially throughout
the 1990s and afterward. The regulation of natural gas markets in the 1990s was
among the fields where the tenets of institutional reforms were applied with the
neoliberal transformation of economic governances all over the world. From the US
to the European countries, all developed countries have reformed their natural gas
businesses where the central governments devolved their authorities to

independent agencies to regulate and supervise the market.
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Turkey has also liberalized its gas markets in 2001. Turkey’s market fundamentals
very much followed its European counterparts as the law was enacted under World
Bank guidance and during the lively days of the EU candidacy process. Almost two
decades have passed following the enactment of the law and comprehensive
analysis of natural gas market reform is studied in this thesis against this

background.

The reform law’s fundamental goal is to ensure competitive prices for natural gas
under certain service quality and standards. But our gap analysis has shown that
competition was not achieved which we measured by the HHI values in the supply
business. The market concentration declined towards the mid-2010s but then
increased to the pre-reform levels in recent years. When it comes to the security of
supply, the tendency is negative but there are some improvements as well. For
instance, Turkey’s natural gas import dependency increased in the last two decades,
the supplier countries remained to be those with unstable political regimes, and the
gas intensity has increased over time. On the merit side, gas resources have
diversified with the rise of Azerbaijan’s share after the TANAP project, and the
resilience capacity of the natural gas network ameliorated after the licensing of new
floating LNG terminals and increases in the natural gas underground send-out
capacity. Finally, the natural gas (real) prices have increased since the beginning of
the reform, which is a strong indicator that the reform failed. Overall, the
conclusion reached in this study is that the reform objectives were not achieved

especially in terms of providing a competitive market.

The thesis has investigated the reform process on four institutional grounds. First,
the transaction cost theory was applied to understand the failure of the unbundling
regime in Turkey. Second, the rent-seeking practices were traced especially by
applying the theories of Krueger (1974) and Demsetz (1968). Thirdly, the research
focused on informal institutions which we deemed to be relevant in the Turkish

case. In this respect, the state-led developmentalist roots and power centralization
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tendencies of Turkey are analyzed. Finally, the thesis also focused on administrative
failures. More specifically, EMRA’s lack of administrative capability and the lack of

coordination between EMRA and TCA is analyzed.

As regards the failed unbundling regime, the companies avoided unbundling
requirements and EMRA did not enforce them to do so. Transaction cost theory
well-explains why BOTAS resisted separating the company as the company might be
avoiding the transaction costs that may occur after the separation of the company.
BOTAS is the former state-owned incumbent company and rests on the argument
that it can only ensure gas supply security through a vertically integrated structure.
On the other hand, we can attribute the failed unbundling regime in the natural gas
distribution and LNG terminal operation businesses to the profit motives of these
companies. In any case, the failed unbundling regime is one of the essential reasons
why third-party entry into the natural gas market is limited and competition cannot

be ensured.

Concerning the rent-seeking practices in Turkish natural gas market reform, the
thesis made it clear that two broad sources of rents are granted to the natural gas
market actors. The first one is during licensing stage where Kruger’s (1974) theory
of rent-seeking has strong explanatory power. The market entry to import, storage,
and distribution branches of the natural gas market are rife with privileged access
opportunities. The second one is on the tariffs and the thesis proved that gold-
plating is applied by the natural gas distribution companies, which implies a tacit
rent transfer to them. Some representative samples showed that natural gas
distribution tariffs increased steadily over inflation. Thus, market efficiency, which is

the main goal of Market Reform Law No. 4646 was not ensured.

Thirdly, the research showed that informal institutions present an important barrier
against the achievement of reform goals. The state-led developmentalist past of
the country and the established tendency of power centralization in Turkey heavily

deviate objectives. The state-led developmentalist past ensures that the Turkish
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economy has historically been strongly oriented by the government itself. That is,
the market-based mechanisms excluding the government would not be applied in
Turkey. Even if the government stays away from direct public service and
production, it would still closely monitor and intervene in the market transactions.
State-led developmentalist past is an essential reason for rent-seeking behaviors.
But it also makes the government support non-market behaviors of state-owned
companies. In this respect, the government does not weaken the power of BOTAS.
The government determines the gas and electricity prices as political choices, not in
accordance with market requirements. Besides, the government also makes BOTAS
and also urges distribution companies to realize inefficient investments may not be
met by market-based motivations.  Besides the power centralization tendency,
which is an informal institution, explains EMRA’s gradually disappearing
independence. The initial independent authority model of EMRA disappeared over

time as it contradicted Turkey’s deep-rooted central government model.

Fourthly, the thesis emphasized the need for an increased focus on public
organizations. Institutional theories take the public organization as any other
institution. However, they are the most crucial actors as we have seen the natural
gas market reform in Turkey, and failure to establish a strong and capable actor
would deal a blow to the entire reform process. The administrative capabilities of
EMRA fall short of a sophisticated regulatory authority that fulfills specialized tasks
in the natural gas market. Besides, the relationship between EMRA and TCA is

blurry, allowing TCA to stay away from its foundational task.

Finally, we can conclude that the reform in the natural gas market and the
liberalization efforts have merit. However, in many cases, the law and all other
relevant regulations are not sufficiently fine-tuned, not properly enforced, or
applied in short-termist, pro-industrial considerations without sticking to the

foundational objective of the reform law.
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APPENDICES

A- NATURAL GAS CONSUMPTION AND INVESTMENT FIGURES IN KAYSERI,
ERZURUM, TRAKYA AND SAMSUN NATURAL GAS DISTRIBUTION REGIONS

Table 11 Tariffs (System Use Fee) and Asset base of Kayseri Distribution Company

Consumption 100.001- Over Over Over
1.000.000 | 1.000.001 10.000.000 | 100.000.000
0-100.000 m3 m3 m3 m3 m3
01.08.2012-
01.08.2014 0,067346 0,031094 | 0,026891 0,022883 | 0,022883
01.08.2014-
01.2.2016 0,109172 0,050536 | 0,039693 0,026432 | 0,026432
System Use | 01.02.2016-
Fee (SUF) 01.12.2016 0,133552 0,060494 | 0,042453 0,028268 | 0,028268
(TI/m3) 01.12.2016-
01.11.2017 0,100941 0,05752 0,033413 0,032982 | 0,032982
01.10.2017-
01.06.2019 0,164866 0,082667 | 0,036266 0,014554 | 0,009188
01.06.2019- 0,220772 0,110846 | 0,048639 0,01939 0,012238

Asset Base )
TL=

2013: 31.820.960,00

2018: 141.607.715,00

Source: Derived from EMRA Tariffs available at http://epdk.gov.tr/Detay/Icerik/3-
7219/dogal-gaz-piyasasi-tarife-kurul-kararlari
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Table 12 Kayseri Distribution Region Investment Ceilings and Investments (TL)

Kayseri
Distribution
Region
Investment
Ceiling

2012

6.025.000

2013

6.025.000

2014

6.025.000

2015

6.025.000

2016

20.699.000

Develi
District
Expansion

18.060.739

18.060.739

18.060.739

Blinyan
District
Expansion

329.923

18.921.207

TOTAL
INVESTME
NT CEILING

6.025.000

6.025.000

24.085.739

24.415.662

57.680.946

Realized
Investment

7.101.952

8.640.805

29.799.807

43.653.061

54.937.601

TOTAL

INVESTME
NT CEILING
(Continued

)

36.051.30
0

29.763.408 | 28.295.655

13.256.345

2017 PAOKRS 2019

9.209.338

Source: Derived from EMRA Tariffs available at http://epdk.gov.tr/Detay/Icerik/3-

7219/dogal-gaz-piyasasi-tarife-kurul-kararlari
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Table 13 Tariffs (System Use Fee) and Asset base of Erzurum Distribution Region

100.001- Over Over Over
Consumption 0-100.000 | 1.000.000 | 1.000.001 | 10.000.000 | 100.000.000
m3 m3 m3 m3 m3
01.01.2012-
02.10.2014 0,06092 0,06092 0,06092 0,06092 0,06092
02.10.2014-
16.11.2015 0,063872 0,063872 0,063872 0,063872 0,063872
16.11.2015-
System Use 01.10.2017 0,081357 0,081357 0,081357 0,081357 0,081357
Fee (SUF) 01.10.2017-
(T/m3) 15112018 0,205226 0,122096 0,050813 0,027987 0,015415
12.11.2018-
0106 2019 0,278907 0,166275 0,0692 0,038113 0,020991
01.06.2019-
0107 2020 0,316504 0,188689 0,078528 0,043252 0,023823
01.07.2020 0,31513 0,1782 0,072062 0,052087 0,037649
Asset Base | 2013: 15.567.000
(TL) 2018: 33.880.058

Source: Derived from EMRA Tariffs available at http://epdk.gov.tr/Detay/Icerik/3-

7219/dogal-gaz-piyasasi-tarife-kurul-kararlari
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Table 14 Erzurum Distribution Region Investment Ceilings and Investments (TL)

Investment

TOTAL
INVESTMENT
CEILING
(Continued)

57.387.471

29.390.46
0

34.185.196

7.724.436

2012 2013 2014 2015 2016
Erzurum
Distribution
Region 2.609.724 2.100.000 2.100.000 4.100.000
Investment
Ceiling
Askale District 0 0 0 7.642.276 3.275.261
Expansion
TOTAL
INVESTMENT 0 2.609.724 2.100.000 9.742.276 7.375.261
CEILING
Realized
3.414.882 4.006.830 11.211.664 6.341.120

5.658.762

Source: Derived from EMRA Tariffs available at http://epdk.gov.tr/Detay/Icerik/3-

7219/dogal-gaz-piyasasi-tarife-kurul-kararlari
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Table 15 Tariffs (System Use Fee) and Asset base of Trakya Distribution Company

100.001- Over Over
. 0-100.000 Over
Consumption m3 1.000;OOO 1.000;’001 10.00(;.000 100.000.000 m3
m m m
01.01.2012-
01022015 | 0115008 0,033715 0,033715 0,06092 0,06092
01.02.2015- 0,154862 0,035672 0,035672 0,035672 0,035672
System Use |_01.06.2015
Fee (SUF) 01.06.2015- 0,199207 0,038189 0,038189 0,038189 0,038189
(T1/m3) 1.4.2018
1.4.2018-
01000019 | 0248436 0,121768 0,054162 0,027851 0,014495
01.09.2019 | 0,322785 0,15707 0,06971 0,036158 0,018758
2013: 8.521.683
Asset Base
2014: 148.808.859
(TL)
2017 195.474.109

Source: Derived from EMRA Tariffs available at http://epdk.gov.tr/Detay/Icerik/3-

7219/dogal-gaz-piyasasi-tarife-kurul-kararlari
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Table 16 Trakya Distribution Region Investment Ceilings and Investments (TL)

2012 2013 2014 2015 2016
Trakya
Investment 426.084 6.917.150 9.478.925 9.478.925
Ceiling
Kesan ipsala
Districts 12.938.732
Expansion
Total
Investment 0 426.084 | 6.917.150 | 9.478.925 | 22.417.657
Ceiling
Realized 17814949 | 28241108 | 13.855.776 | 11.178.266 | 25.817.811
Investment

2017 2018 2019 2020 2021
Total
?g’iﬁ:\tgment 42.028.070 | 88.023.609 | 71.682.808 | 64.738.154 | 52.744.084
(continued)

Source: Derived from EMRA Tariffs available at http://epdk.gov.tr/Detay/Icerik/3-

7219/dogal-gaz-piyasasi-tarife-kurul-kararlari
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Table 17 Tariffs (System Use Fee) and Asset base of Samsun Distribution Company

100.001- Over Over Over
Consumption 0-100.000 1.000.000 1.000.001 10.000.000 100.000.000
m3 m3 m3 m3 m3
01.06.2013-
01.03.2014 0,045881 0,016064 0,01317 0,01317 0,01317
01.03.2014- 0,049574 0,017481 0,011495 0,011495 0,011495
System Use | 01.06.2015
Fee (SUF) 01.10.2017-
(Tl/m3) 1.4.2018 0,060314 0,025616 0,017344 0,006091 0,001796
1.4.2018-
01.07.2019 0,081413 0,035319 0,022466 0,008086 0,002483
01.09.2019 0,142269 0,080219 0,046946 0,015006 0,009008
Asset Base 2013: 22.809.252
(TL)
2017:29.382.559

Source: Derived from EMRA Tariffs available at http://epdk.gov.tr/Detay/Icerik/3-

7219/dogal-gaz-piyasasi-tarife-kurul-kararlari
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Table 18 Samsun Distribution Region Investment Ceilings and Investments (TL)

2013 2014 2015 2016 2017

Samsun
Distribution
Region 7.948.161 7.948.161 7.948.161 7.948.161 3.850.000
Investment
Ceiling

Total
Investment 7.948.161 7.948.161 7.948.161 7.948.161 3.850.000
Ceiling

Realized
Investment 5.888.652 9.203.810 7.476.307 10.079.023

2018 2019 2020 2021

Samsun
Distribution
Region
Investment
Ceiling
(Continued)

19.791.524 | 20.797.495 | 5.622.234 | 4.109.046

Total
Investment
Ceiling
(Continued)

19.791.524 | 20.797.495 | 5.622.234 | 4.109.046

Source: Derived from EMRA Tariffs available at http://epdk.gov.tr/Detay/Icerik/3-

7219/dogal-gaz-piyasasi-tarife-kurul-kararlari
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TURKISH SUMMARY / TURKGE OZET

Bu tez ¢alismasi yirmi yil 6nce baslatilan Tiirk dogal gaz piyasast reformunu
kurumsal teoriler ¢ercevesinde ele almaktadir. Bu baglamda, arastirmanin {i¢c temel
hedefi vardir: yirmi yil sonra reform siirecinin sonuglarin1 ortaya koymak,
ulasilamayan temel hususlar1 kurumsal bir perspektiften tartismak ve kamu ve
piyasa reformlarina iliskin kurumsal teorilerin teshis ve recetelerini analiz

etmektedir.

Dogal gazin son yillarda onemli bir birincil enerji kaynagi haline gelmesi nedeniyle
bu konu incelenmeye degerdir. Uluslararasi Enerji Ajansi (2011) dogal gazin asamali
olarak ontimuizdeki yillarda petroliin yerini alarak “altin ¢aga™ girecegini belirtmistir.
19. yilizyilda odundan komire ve 20. ylizyilda petrole baslayan enerji gecis
dongiilerinde, arz ve talep dinamiklerinin gosterdigi gibi dogalgaz, 21. ylizyilin yakit1
olarak goriinmektedir. Dogal gaz, gelisen iiretim ve ¢atlatma teknolojileri sayesinde
daha fazla iiretilecek ve daha ucuz LNG terminallerinin insas1 ve yiizer LNG terminal
teknolojilerinin yiikselisi ile daha biiylik miktarlarda tasinabilecektir. Talep tarafinda
ise komiir ve petrole kiyasla daha diisiik karbon emisyonuna yol actig1 icin gaz tercih
edilmektedir. Bir yandan niikleer projeler 2004'teki Fukushima felaketinden sonra
yerini artik asamali olarak dogal gaza birakmakla, diger taraftan da dogal gazla
calisan elektrik santralleri riizgar, giines, yagmur veya dalga gibi yenilenebilir

santrallerin daha giivenilir bir alternatifi olarak 6ne ¢ikmaktadir.

Dogal gazin birincil enerji kaynagi olarak yiikselisi Tiirkiye'de de gecerlidir. ihmal
edilebilir yerli iiretime ve ithal gaza yiiksek oranda bagimlihiga (%99) ragmen,
tiiketim son yirmi yildir artmaktadir. Dogal gazin yukarida bahsedilen avantajlarinin
yani sira, Tiirkiye 6rneginde, gaz tiiketim egiliminin biiyiik ol¢iide 1980'lerde kamu-
0zel sektor ortakliklarinin ilk 6rnekleri olan elektrik santrallerinin insasiyla birlikte
basladigin1 da eklemek gerekir. Bugiin gaz tiiketimi yaklasik otuz yilda sifirdan

neredeyse 50 milyar metrekiipe ylikselmistir (EPDK, 2019) ve Tiirkiye diinyanin en
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biiylik gaz tiiketicisi ve ithalatgis1 iilkelerinden biri haline gelmistir. Tirkiye'de
ortalama tiiketici gaz1 fiyatlarina bakildiginda gazin yillik ticaret hacmi 100 milyar
TL'nin tizerinde oldugu goriinmektedir. Daha da 6nemlisi, bu tutarin biiyiik bir kism1
emtia fiyat1 olarak yabanci iilkelere aktarilmakta ve iilkenin makroekonomik
dengelerinde 6nemli bir kalem olmaktadir. Sonug olarak, Tiirkiye'deki gaz arzinin
boyutu ve 6nemi goz oniine alindiginda, dogal gazla ilgili arastirmamizin gerekli

oldugu soylenebilir.

Turkiye 2001 yilinda gaz tedarik isini tamamen serbestlestirmeyi amaclayan bir
dogal gaz piyasasi reformu baslatmistir. Reform, Tiirkiye'de ekonomik yonetisimin
neoliberal doniisiimiiniin bir 6gesidir. Dogal gaz, 2000'li yillardan once hiikiimetlerin
rekabete agma yoniinde zayif irade sergiledigi ender alanlardan biriydi. Ancak
reform yasasi, diinyanin en rekabetgi piyasalarindan biri olmas1 beklenen liberal gaz
piyasasinin temellerini att1. Ongoriilen piyasa yapisi, ekonomik sikint1 altinda ulusal
hiikiimetler tarafindan alelacele benimsenen tipik Diinya Bankasi ve [IMF

receteleriyle ortiistiyordu.

Bu ortamda, Tiirkiye'nin tercih ettigi piyasa modeli, gaz piyasalarint da
doniistiirmeye baslayan bazi Avrupa iilkeleri icin bir bile hayal niteligindeydi. Bu
noktada sorulmasi gereken onemli bir soru su: Dogal gaz piyasasi reformu, arz
risklerinden taviz vermeden rekabetgi fiyatlarin temin edilmesi amacina ulasti m1?
Tirkiye'nin modeli, serbestlestirilmis bir piyasanin rekabetin arzu edilen faydalarini
getirip getiremeyecegi sorusu icin diinyanin geri kalani igin iyi bir test olacaktir. Tez,

bu sorunun cevabini aramaktadir.

Arastirma son yillarda olduk¢a etkili hale gelen kurumsal teorilerden
yararlanmaktadir. Kurumsal reformun gerektigi gibi yapilmamasi durumunda
1990'larin neo-liberal reformlarinda herhangi bir politika yapici icin bir kabus olacak
olan, kapitalizmin en kétiisti ile devletgiligin en kotiisiiniin bulustugu amorf bir yap1
beklenmelidir. Arastirmanin acikh@a kavusturdugu gibi, kurumlar statiikodaki

degisiklige cesitli sekillerde direnir veya hedeflerinin disina ¢ikarir. Kurumlar bunu
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reform yasasini iptal etmek veya degistirmek, gelecekteki politika yapicilarin
zihinlerini yeniden sekillendirerek reformu carpitmak veya islemez hale getirmek

gibi baz1t mekanizmalar ile gergeklestirirler.

Diger taraftan, bu arastirma neo-liberal politika hedeflerinin recetelerini oldugu gibi
dogru kabul etmemektedir. Daha ziyade, liberallesme hedeflerine ulasmada reform
araclarinin yararliligini elestirel olarak degerlendirmektedir. Dolayistyla kurumlarin
direnisinin kamu refahin1 mutlaka azaltmasi gerekmez. Bu ¢alismada da piyasa
yanlisi ve devlet yanlisi politikalarin esaslar1 ortaya koyulmus ve sonuca ulagsmak

icin dengeli bir analiz gelistirilmistir.

Tezin bazi1 metodolojik sinirlarini ve karsilastigl zorluklar1 vurgulanmakta yarar var.
Oniimiizdeki teorik cergeve béliimiinde tartisilacagi gibi, kurumsal teoriler sosyal
bilimlerin bircok disiplini arasinda farklilasmakta ve ayn1 zamanda birlesmektedir.
Bu tez, hukukun ekonomi tizerindeki etkisine 6zel bir vurgu yapmakta ve temelde
yeni kurumsal ekonomiye dayanmaktadir. Tirkiye'deki dogal gaz piyasasi
reformunu aciklamak i¢in dort odak alana Oncelik verilmektedir: islem maliyeti
yaklasimi, firma-devlet iliskilerine rant arayist yaklasimi, resmi kurallarin sinirlarini
anlamada gayri resmi kurumlarin rolii ve piyasa reformlarinin temel pargasi olarak
kamu kuruluslart. Tiirkiye'deki dogal gaz piyasast gelismelerinin aciklayic
degiskenleri olan bu dort siitun arastirmanin ana govdesini olusturmaktadir. Ote
yandan, arastirmanin tiim amacit bu degildir. Tez, 0&zellikle bulgularin
degerlendirilmesinde, kurumsal teorinin sinirlarinin yan1 sira genel olarak kurumsal

reformlarin basarisini da sorunsallastirmaktadir.

Arastirmanin bazi zorluklar1 ve sinirlarindan da bahsetmek gerekmektedir. Yukarida
deginildigi lizere, kurumsal teoriler sosyal bilimlerin c¢esitli kollarindan
beslenmektedir. Cogu durumda, bu kollarin yaklasimlar1 ortiisiir ve i¢ ice gegse de
bilimsel c¢ikis noktalar1 ve yontemleri farkli olabilir. Buradaki zorluk, bu alanda
yapilan kapsamli arastirmalarin, metodolojik bir cerceveye bagl kalmayip bu

yaklasimlar arasinda kaymasidir. Tez, bu riskin iistesinden gelmek igin yeni kurumsal
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ekonominin argiimanlarina bagli kalmaya ¢alismistir. Diger bir zorluk ise teorinin
dogas1 geregi sosyal bilimlerdeki genis alanlarla ilgili oldugu gerc¢egidir. Bu alanda
arastirmacilar cesitli konulara siiriiklenme ve arastirma ajandalarina bagliliklarini
kaybetme riskiyle kars1 karsiya kalmaktadirlar. Boyle bir sorundan kaginmak icin
arastirma, Tiirkiye'deki dogal gaz piyasasi yasasina ve ikincil diizenlemelere
miimkiin oldugunca yakin kalmaya ve vyalnizca ¢ok gerekli oldugunda teorik

argiimanlara basvurmaya calismaistir.

Bu arastirma mevcut ¢alismalara 6zgiin bir katki saglamaktadir. Bu ¢calismanin alani
ile ilgili cesitli calismalar olmustur. Ancak bunlarin hicbiri bu arastirmanin amaci ile
tam olarak ortiismemektedir. Ornegin, Cakmak (2011) Enerji Piyasasi Diizenleme
Kurumu'na tamamen yasal bir bakis acisiyla odaklanirken, Yayla (2012) benzer
arastirmalar1 daha genis bir sekilde dogal gaz sektoriine odaklanarak yapmaktadir.
Yardimci (2016) ise Tiirkiye dogal gaz dagitim sektorii lizerine bir arastirma yaparak
diizenlemenin etkinligini analiz etmektedir. Tezi dagitim sirketlerine uygulanan
tarifeler iizerinedir. Bu c¢alismaya daha benzer bir analiz, Tiirkiye'deki dogal gaz
piyasast modeli cercevesinde neoliberal teori elestirisi gelistiren Diizyol (2012)
tarafindan yapilmistir. Bu arastirmalar, Tiirkiye'deki Tiirk gaz piyasasi reformu
konusundaki analitik cabalara katkida bulunurken, elinizdeki tez arastirmasi, Tiirkiye
gaz piyasasi reformunun unsurlari lizerine kurumsal bir analiz olusturmaya yonelik
ilk akademik ¢alisma olarak ortaya ¢ikmaktadir. Bu baglamda tez, reformun farkh
yonlerini, yani ayristirma, lisanslar, tarifeler, gaz fiyatlandirmasi, sebeke yatirimlari,
EPDK ve EPDK'nin Rekabet Kurumu ile etkilesimini ayn1 teorik g¢ergeve altinda
toplamaktadir ki bu da tezin mevcut arastirma yelpazesine orijinal katkisini

olusturur.
Dogalgaz Piyasasi Reformunun Arka Plani

Tiirkiye'nin dogal gaz piyasasi reformu, Nisan 2001'de 4646 sayili Dogal Gaz Piyasasi
Kanununun vyiiriirliige girmesiyle gergeklestirilmistir. Bu reform, 1980'lerden

baslayarak devam eden c¢esitli liberal reformlarin uzantilaridir. 2000'li yillarin
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basinda iki faktor enerji piyasalarinda temel reformun yolunu a¢gmistir. Bunlardan
biri, devam eden makroekonomik istikrarsizlik nedeniyle uluslararasi aktorlerin, yani
Diinya Bankasi ve IMF'nin Tirkiye'nin politika olusturma siirecinde oldukc¢a etkili
olmasidir. Gerek Tiirkiye'nin 1999 yilinda IMF ile imzaladig1 stand-by anlasmasi,
gerekse Diinya Bankasi ile imzalanan Ekonomik Iyilesme Kredi Anlasmasi, eneriji
piyasasinin yeniden yapilandirilmasi icin neoliberal kural kitabinin uygulanmasini
Ongormiistiir. Bu planlar, dramatik 2001 ekonomik krizinden sonra ortaya ¢ikmastir.
Subat 2001'de Tiirk Lirasi'ndaki ¢okiisten sonraki iki ay icinde hiikiimet, elektrik ve
dogal gaz piyasalarini tamamen degistiren yasalar c¢ikardi. Kanunlar, uluslararasi
alacaklilara neoliberal bir kurumsal uyum konusunda gilivence vermek igin hizla
hazirlanan diger bircok reform kanunu arasindaydi. 1980 sonrast ddnemin
neoliberal ortaminda gelisen 2001 ekonomik krizinin ortaya ¢ikmasinda rant arayisi
onemli bir rol oynamisti. Ancak, 2001 reformlarinin arkasindaki fikir, 1980 sonrasi
donemdeki ydnetisim sorunlarindan devlet onciiliigiindeki kalkinmaci gelenegi
sorumlu tutarak liberal ekonomi kavramin1 daha da saglamlastirmakti

(Bedirhanoglu ve Yalman, 2010).

Bu donemdeki ikinci itici gili¢, Tiirkiye'nin AB adaylik siireci olmustur. Yukarida
bahsedildigi gibi, AB, liyelerinin enerji piyasasinin serbestlestirilmesi icin kapsaml
bir yasal cerceve gelistirmistir. ilk olarak ilgili direktiflerde hazirlanan bu kilavuz
ilkeler, AB'nin Tiirkiye ile 1999 yilinda adaylik miizakerelerine yeni baslamis olmasi
nedeniyle, Tiirkiye'nin enerji piyasasi serbestlesmesi yolunda bir referans islevi de
gormistiir. Adaylik siireci, Tirkiye'nin AB ile kurumsal uyumunu saglamasina ivme
kazandirmistir. Sonug olarak, 4646 sayili Dogal Gaz Piyasast Kanunu'nun ana hatlari,
ayristirma gerekliliklerini, adil {iclincii sahis erisim hiikiimlerini icermesi ve piyasa
denetimi sorumlulugunun asagida detaylandirilacak olan bagimsiz bir diizenleyici

otoriteye verilmesi nedeniyle AB miiktesebatina benzemektedir.
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Reform Hedeflerine Ulasildi m1?

Tez’de reform hedefleri 4646 sayili Dogal Gaz Piyasasi Kanunu amact yani birinci
maddesindeki unsurlar olarak incelenmistir. Bunlar, rekabet¢i bir piyasanin tesis
edilmesi ve dogal gaz arz giivenliginin saglanmasidir. Tiirkiye’de yerel gaz iiretimi az
oldugu icin dogal gaz piyasasinda rekabet temelde ithalat yoluyla karsilanabilir.
Ancak, ithalat verileri incelendiginde BOTAS’in piyasadaki giicii devam ettigi
gorildiigiinden bu rekabetin tesisi hedefine ulasilamadigi goriilebilir. Arz giivenligi
ile ilgili olarak ise, son yillarda yeni giris kapasiteleri nedeniyle olumlu gelismeler
olmakla birlikte genel olarak arz giivenliginin arzu edilen seviyede olmadig:
sonucuna varabiliriz. Ayrica reel dogal gaz tiiketici fiyatlarina baktigimizda, faturaya

yansiyan fiyatlarda esasl bir artis da dikkat cekmektedir.
Beklenen yiiksek islem maliyetleri ve ayristirma

4646 sayilh Dogal Gaz Piyasasi Kanunu'nun ayristirma gereklilikleri incelendiginde,
ayristirma gerekliliklerinin sirketler tarafindan yerine getirilmedigini ve EPDK'nin bu
amaca ulasmak ic¢in etkin bir yaptirim mekanizmasit uygulamadigin1 gordiik.
Ayristirmanin basarisizligint agiklamak icin iki neden dikkate deger. Birincisi, BOTAS
icin sirketin biitiinlesik yapisini korumanin temel motivasyonu arz giivenligini
saglamaktir. BOTAS, hiikiimetin hedeflerini i¢sellestiren eski yerlesik sirket olarak,
ayni yasal ¢at1 altinda iletim ve ticaret dallar1 arasinda kusursuz bir koordinasyon ile
sorunsuz bir gaz arz1 saglayabilecegi iddiasina dayanmakta ve bu yiizden yapisini
korumaktadir. Ote yandan, dogal gaz dagitim ve LNG terminal isletmeciligi
isletmelerindeki ayristirma rejiminin basarisiz olmasi, daha c¢ok sirketlerin kar

saiklerine baglanabilir.

BOTAS'in piyasadaki hakim konumu dikkate alindiginda, sirketin ayrismaya karsi
gosterdigi direng, piyasanin serbestlesmesinin Oniinde onemli bir engel teskil
etmektedir. BOTAS'in ticaret kismi, iletimden bilgi akisi, sebekeye ayricalikli erisim
ve yonlendirilmis yatirim kararlar1 sayesinde diger rakip firmalara karsi dogal bir

ustiinliige sahiptir.
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Dagitim isiyle ilgili olarak, bir ana sirketle ortaklik yoluyla biitiinlesik sirketin yapisi
korunmaktadir. Boyle bir uygulama 4646 sayili Kanun'un amacina aykir1 olmakla
birlikte, EPDK bu sirketlerin dolayl hissedarlik iliskilerine gz yummaktadir. Bununla
birlikte dagitim sektoriindeki basarisiz ayristirma rejimi, halihazirda BOTAS'1n dogal
gaz piyasasinin ticaret segmentine hakim olmasi nedeniyle rekabete kars1 ciddi bir

engel teskil etmemektedir.

Depolama segmentindeki biitiinlesik sirket yapis;, LNG terminal isletme
hizmetlerinde sorun teskil etmektedir. Spot LNG ticareti dogal gaz sirketleri icin
uygun bir secenek sunsa da, kendi ticaret sirketlerini kayiran LNG terminal

operatorleri rekabeti etkili bir sekilde engellenmektedir.

Son olarak, daha genis bir perspektiften ayristirma rejiminin basarisizligini
aciklamada kendini gerceklestiren kehanet sorununa dikkat etmeliyiz. Kurumlara
kars1 bir gliven eksikliginin, kurumlar1 basarisiz kilan bir kehanete yol acacagini iddia
edebiliriz. Zira, ozellikle BOTAS 6rnegi dikkate alindiginda, sirketin diizenlemelere
givenmeyip ayristirilmis bir piyasada ozellikle arz giivenligini saglayamayacagini

diisiinmesi hedeflenen piyasa yapisi oniinde baslica engeli teskil etmektedir.
Rant arayisinin bir parcasi olarak dogal gaz piyasasi reformu

Tez, Tirkiye dogal gaz piyasasi reformunda rant arayisinin yollarint ele almis ve
reform hedeflerine ulasiimasinda nasil bir engel olusturdugunu analiz etmistir.
Rantlar kurallarla olusturuldugundan, rant arayis1 sorununun temelinde kurumlar
yatmaktadir. Tirkiye dogal gaz piyasasi reformu soz konusu oldugunda, ozel
aktorlere taninan iki genis rant kaynagi1 gordiik. Bunlardan ilki lisans verme, digeri

ise tarife belirleme asamasindadir.

Lisans verme, piyasaya girise karsilik gelir; dolayisiyla tanimi geregi ozel sirketler
arasinda bu dar alana girmek igin verilen bir miicadele alanidir. Kurallar bu
sirketlerin sayisin1 bir sekilde sinirlandirirsa, rant arama egilimi artar. Dogal gaz

piyasasinin bircok segmentinde bunu gordiik. Gaz ithalatcilarini ve LNG terminal
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operatorlerini tanimlayan kurallar, hiikiimete Tirkiye'ye gaz ithal etmek igin
basvuran sirketlerle isbirligi yapmasi igin genis firsatlar sunuyor. Dogal gaz dagitim
ihalelerinde oldugu gibi dogal tekellerde giris rantlar1 daha dramatiktir. Kurumsal bir
perspektiften inceledigimizde, gaz dagitim ihaleleri teklif veren firma icin uzun
vadeli bir vizyona dayanmamaistir. Sadece zimni olarak gelecekteki rantlar1 garanti

altina alabilen sirketler ihaleyi kazanarak dagitim lisanslarina sahip olmustur.

Tarife belirlemeye gelince, dogalgaz dagitim sirketlerinin yatirimlarini sisirerek
gelirlerini artirdigin1 gordiik. EPDK tarafindan tasarlanan tarife metodolojisi, Averch
Johnson etkisine izin vermektedir. Tez, dogal gaz dagitim sirketlerinin tarifelerinin
enflasyon tizerinde stirekli arttigini temsili 6rnekler ile gostermis ve yatirimlarin

giderek daha az verimli hale geldigini kanitlamistur.

Genel olarak, dogal gaz piyasasi reformunun temel motivasyonlarindan biri piyasa
verimliliginden yararlanmakti. Ancak bu hedef, dogal gaz piyasasindaki rant arama

uygulamalarinin devam etmesi nedeniyle basarisiz olmustur.
Resmi olmayan kurumlarin etkisi

Tezde, resmi kurumlarin Gtesine gegip Tiirkiye'nin sosyolojik ve tarihsel 6zelliklerini
daha da derinden incelenmistir. Ulkenin devlet giidiimlii kalkinmaci ge¢cmisine ve
yerlesik glic merkezilesme egilimine odaklanarak, reform amaclarinin resmi

olmayan kurumlar tarafindan biiyiik dl¢tide saptirildigi sonucuna varilmistir.

Devlet onderligindeki kalkinmaci ge¢mis, sermayenin dagiliminin piyasanin
kendisine dayandig1r bir modeli temsil eden dogal gaz piyasasi reformu ile
uyusmamaktadir. Tiirk ekonomisi tarihsel olarak hiikiimetin kendisi tarafindan giiclii
bir sekilde yonlendirilmistir. Devlet, kamu hizmetini ve iiretimini tek basina
listlenmese bile piyasa islemlerini yakindan takip etmekte ve piyasanin akisina
miidahale etmektedir. Buna karsin piyasa reformunun mantig1 “kar” esasina
dayanmakta olup bu durum Tiirkiye'nin yerlesik devlet-piyasa iliskisi anlayisina ters

diismektedir.
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Devlet onderligindeki kalkinmact gegcmisin sonuglarindan biri de 1srarlt rant arayist
davraniglaridir. Ancak tez madalyonun diger yiiziine de odaklanmistir. Buna gore
devlet, kendisine ait sirketlerin piyasa dis1 saiklere dayanan davranislariyla 6zel
sirketlerin rant pesinde kosma davranislarini dengelemeye ¢alismaktadir. BOTAS bu
anlamda ¢ok Onemli bir aktordiir ve hiikiimet devlete ait bu sirketin giiclinii
zayiflatmamayi tercih etmemistir. Devlet, elektrik piyasasinda da var olarak gaz
ticaretindeki zararlar1 karsilayabilir, gerektiginde manipiile edebilir, secim
dongiisiinii dikkate alarak fiyat artislarini erteleyebilir, baz1 tiiketici gruplarini
digerlerine kars1 tercih edebilir vb. Ayrica hiikimet vyalnizca BOTAS"
yonlendirmemekte ayni zaman oOzel dagitim sirketlerini de piyasa temelli
motivasyonlar altinda gercgeklestirilemeyecek verimsiz yatirimlar yapmaya tesvik

etmektedir.

Bu kapsamda ikinci olarak, Tiirk hiikimetindeki merkezilesme egilimini tartisiimistir.
Bu nokta arastirmamizin amaci agisindan ¢ok dnemlidir ¢ilinkii piyasa reformunun
temel aracglarindan biri bagimsiz bir diizenleyici otorite kurmakti. Ancak, boyle bir
devlet kurumu, Tiirk merkezi hiikiimeti ve kamu idaresine oldukc¢a zittir. EPDK’nin
Avrupa'daki emsalleriyle karsilastirilabilir gergek anlamda bagimsiz bir kurum olarak
modellenmesine ragmen, bu bagimsizligin zamanla asindig1 gosterilmistir. Merkezi
hiikiimet ile EPDK arasindaki mevcut baglantilar, diizenleyici otoritenin Enerji ve
Tabii Kaynaklar Bakanhgi'na (ETKB) bagl bir genel midirlige evrildigini

gostermektedir.

Bu bulgularin, kurumsal teorinin “kurumsal reformlar” tarifine de bir meydan
okuma niteligindedir. 4646 sayilit Dogal Gaz Piyasasi Kanunu, 1990'larin krizlerinden
sonra gelen tipik bir kurumsal reform vyasasidir. Ancak, bu reformlarin daha
derindeki resmi olmayan kurumlar tarafindan cizilen sinirlara kars1 gelemeyecegi
sonucuna varirsak, o zaman reformlarin ise yaramadigi gibi bir sonu¢ ortaya
¢ikmaktadir. Ancak, bdyle bir sonug yaniltict olabilir. Daha da kotiisti, statiikodan

yararlananlar tarafindan kurumsal atalet ve ciiriimenin korundugu bir yap1 igin bir
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gerekge olarak gosterilebilir. Reformlar resmi olmayan kurumlar tarafindan
kusatilmis olsa bile, yine de ileriye dogru bir sigcrama sunabilir ve daha verimli bir
sonu¢ verebilir. Bu tartisma bizi kurumsal reformlarin resmi olmayan kurumlarin
dayattig1 kisitlamalari iyi diisiinmesi ve reformdan beklentileri buna gore kalibre

etmesi gerektigi sonucuna gotiiriiyor.
Kamu kurumlarina daha fazla odaklanma gerekliligi

Tiirkiye dogal gaz piyasasi reformu 6rneginde kamu kuruluslarinin gereken diizeyde
reformun odaginda olmadigini goriiyoruz. EPDK'nin statiisii 4628 sayili Elektrik
Piyasast Kanunu ile belirlenmistir. EPDK'nin idari yetenekleri hedeflere
ulasilmasinda ¢ok onemli bir unsurdur. Ancak, hem elektrik hem de dogal gaz
piyasalarinda piyasa kurallarinin detaylandiriimasina ragmen, EPDK'nin islevleri,
yetenekleri ve verilen misyonlar, bu kamu kurulusunun piyasalarin diizenlenmesine
iliskin gercek sorumluluklarini yerine getirmesini engellemektedir. EPDK'nin varlik
nedeni, piyasa oyuncular1 arasinda rekabetin yaratilmast ve korunmasi igin 6zel
kurallar yayinlamakti. Ancak, EPDK'nin gorevlerinin bulanik olmasi, Kurul'un ilgisiz
gorevlerle asir1 yiiklenmesi, Kurul tiyelerinin beceri ve deneyimlerinin stirekli olarak
azalmasi ve personelin kalitesinin sorgulanabilir olmasi nedeniyle diizenleyici bir
organ gorevini geregince yerine getirememektedir. Ayrica, EPDK ve Rekabet
Kurumu arasindaki iliskinin ana hatlarinin iyi ¢izilmemesi, 6zellikle Rekabet Kurumu
tarafinda eylemsizlige yol agmaktadir. Rekabet kurumlar1 (italya ve Birlesik Krallik
orneklerinde oldugu gibi) piyasa reformu hedeflerine ulasilmasinda merkezi bir rol
oynadigindan, Tirkiye i¢in bu durum onemli bir aciklik olusturmaktadir. Tirkiye
dogal gaz piyasasi reformu Orneginde, rekabet otoritesinin reforma destegi zayif

goriinmektedir.
Genel degerlendirme

Bu tez, Tiirkiye dogal gaz piyasasi reformunu kurumsal bir perspektiften analiz
etmeye ¢alismistir. Bu baglamda, kurumsal teorilerin dogal gaz piyasasi reformunun

basarisizliklarint ve basarilarint ne olgiide acikladigint bulunmustur. Kurumsal
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reformlarinin hedefleri, islemlerin en verimli ve etkin sekilde yapilabilmesi igin
piyasada yasal bir ortam olusturmaktir. Boyle bir mekanizmanin unsurlar1 arasinda,
piyasa oyuncularinin piyasa islemleri hakkinda eksiksiz bilgiye sahip olmasi,
sozlesmelerin tam olarak uygulanmasi, miilkiyet haklarinin korunmasi ve kural
koyucularin uzun vadeli taahhiitlerine bagli kalmasi bulunmaktadir. Tirkiye gaz
piyasast reformu Orneginde, kurumsal teoriler dogal gaz piyasast reformunun
basarisizliklarini aciklama giicline sahiptir. Bununla birlikte, sorunu teshis etme
yetenekleri, ima edilen politika regetelerinin ve reformlarin mutlaka sorunun
¢Oziilmesine yardimct oldugu anlamina gelmez. Bu tez arastirmasinda, kurumsal
teorilerin dogal gaz piyasast reformunun basarisizliklarint aciklamada belirli
derecelerde giice sahip oldugunu bulduk; ancak bu aciklayict giiciin bazi sinirlan

vardir.

Kurumlar 6nemli olmakla birlikte su hususlar1 goz ardi etmemek gerekir: Kurallarin
etkinligine glivenmemek, paydaslar arasinda kurumlarin basarisiz olacagina dair
kendi kendini gerceklestiren bir kehanet olusturabilir; ii) kurumlar paydaslar
tarafindan olusturuldugundan, kurumlar sadece sosyal refah icin degil, belirli
cikarlara hizmet edebilecek sekilde kurgulanmis olabilirler; iii) "kurallar" olarak
kurumlar, canli organizmalar olan ve ayirt edici bir analitik cabayr hak eden
"organizasyonlar" olarak kurumlar tarafindan uygulanir; iv) resmi kurumlarin nihai
olarak baglh oldugu resmi olmayan olmayan kurumlar, bu niteliklerine ragmen
aciklanamaz “kara kutular” olarak alinmaya egilimlidir. v) kurumlar, toplumsal
olgular1 aciklamada tek aciklayici olarak degerlendiriimemelidir. Bu noktalar,

Tiirkiye'deki dogal gaz piyasasi reformu analizinde de gegerlidir.

Reform kurumlarinin basarisiz olacagina iliskin kendi kendini gerceklestiren kehanet
sorunuyla baslayacak olursak, BOTAS'In dikey olarak biitiinlesik yapisini
korumaktaki 1srar1 érnegini verebiliriz. Islem maliyetleri acisindan bakildiginda,
eger kurumlar firmalar arasindaki so6zlesme sorunlarint 6nleyecek kadar iyiyse, iki

firma biitiinlesme egiliminde olmayacaktir. Daha spesifik olarak, dogal gaz arzi,
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piyasanin farklt dallar1 arasinda kapsamli ve sofistike bir uzmanlagsmayi
gerektirmektedir. BOTAS'In ayrismamasi, ayni kurumsal kimlik altinda gaz
tasimaciligini daha iyi yonetebilmesiyle agiklanabilir. Dogal gaz piyasasi reformunun
ardindaki biitiin fikir, kurallarin yeterince miikemmel olmasi halinde islem
maliyetlerini ortadan kaldirabilecekleri ve ayristirma sonrasindaki firma iliskilerini
maliyetsiz hale getirebilecekleriydi. Ancak, kurallar bu maliyetleri ortadan
kaldirmazsa, firmalar ayristirma gereginden kaginmak icin her tiirli ¢abayi
siirdiiriirler. Ayrica, firmalarin kurallarin uygulanmayacagi endisesi varsa, bu kendi
kendini gerceklestiren bir kehanet olusturur ve aktorler diizenlemeleri manipiile
etmenin, diizenlemelerden kacinmanin veya degistirmenin vyollarinit ararlar.
BOTAS'in boyle bir kaygis1 oldugu icin sirket dikey entegre yapisini korumustur.
Ayristirma kurallarinin uygulanmamasi, reform siirecinin tiim giivenilirligine bir
darbe indiren domino etkisi islevi gordii. Bu nedenle, islem maliyetleri yaklagimi
BOTAS'in dikey olarak entegre kurumsal kimligini koruma davranisin1 dogru bir
sekilde ongormektedir. Ancak, bu durum islem maliyetlerini ortadan kaldiran
kurallar 6ngoren kurumsal teorilerin recetelerin her zaman giivenilir oldugu

anlamina gelmez.

Bu nokta kismen rant arama sorunu icin gegerlidir. Kurumsal teoriler, iyi tasarlanmis
kurumlarin rant arayisin1 ortadan kaldiracagina dair saglam bir argiimana sahiptir.
Bununla birlikte, kurallar belirli gii¢ konfigiirasyonlar1 altinda tasarlandigindan, rant
arayist uygulamalar1 reformlara kars1 da direng gosterebilecektir. Kriz zamanlari
mevcut gii¢ konfiglirasyonunu sarsa veya yeni bir yap1 olustursa da, kurumlar en
bastan veya zamanla dar bir grup tarafindan ele gecirilebilecektir. Ornegin, ithalat
lisans1 prosediirli, parlamentodaki piyasa reformu kanunundan sadece 4 yil sonra
degistirilmis, boylece onemli bir lisans rant1 olugsmasi saglanmistir. Bu durum,
dagitim segmentinde de gecerlidir. Rant aktarma planinin temelleri, on yil sonra

temettii 6deyecek sekilde reformun ilk on yilinda atilmistir.
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Kurallar nadiren acik rantlar yaratir. Rantlar genellikle yasalarda ve diizenlemelerde
ortiik olarak bulunurlar ve arastirma analizine ihtiya¢ duyarlar. Bu acidan
bakildiginda, bu arastirma, dogal gaz piyasasinda rantlarin devam ettigini
gostermistir. Gaz piyasasina giris seffaf degildir ve hiikiimet potansiyel piyasaya
girecekler arasinda ayrim yapma giiciinii elinde tutmaktadir. Ikincisi ve daha da
onemlisi, dagitim sirketlerinin tarifeleri, 6zel dagitim sirketlerinin gelir ihtiyacini
seklinde stirekli artiracak sekilde belirlenmistir. Ayrica, LNG terminal operatorlerinin
diizenlemesi tutarli degildir ve bu alanda da hakli bir rant aktarma endisesi
bulunmaktadir. Bu rant aktarma faaliyetleri, 4646 sayili Dogal Gaz Piyasasi
Kanunu'nun temel amaci olan hem rekabetci giiglerinin yiikselmesini hem de
rekabetgi fiyatlamay1 engellemektedir. Ozetle, Tiirkiye dogal gaz piyasas: reformu
orneginde, kurumlarin rant arayis1 motivasyonunu ortadan kaldirmaya yetmedigi

noktasina gelinmektedir.

Dikkate alinmas1 gereken ficilincii bir husus, “kuruluslarin” hem “kurumlarin® bir
parcast hem de “kurumlarin ortaya c¢ikaricis1” veya “uygulayicisi” olmalaridir.
Kurumsal teori, kamu otoriteleri, yasama vb. gibi kuruluslarin (North, 1991) bir
tilkenin kurumsal donaniminin bir parcasi oldugunu vurgular. Bu ise kurumlari
yaratan veya uygulayanlarin kurumlarin kendisi oldugu gibi temel bir sorun yaratir.
EPDK, hem bir teskilat kanunu ile olusturulmus bir kurumdur hem de piyasa
kanununu yeniden iireten, denetleyen ve uygulayan bir kurumdur. Oysa reformlari
uygulayanlarin piyasa katilimcilarina kiyasla daha istiin bir donanima ve kamusal
amaglara sahip olduklarin1 gérmek naif ve cesur bir beklentidir. Ornegin, reform
BOTAS'in ve dagitim sirketlerinin 6zel aktorlerin daha verimli ¢alisacagi varsayimina
dayali olarak biiyiik dlclide 6zellestirilmesini 6ngérmektedir. Kamu sirketleri verimsiz
veya yozlagsmis olarak kabul ediliyorsa, neden EPDK'nin bir kamu kurumu olarak
verimli oldugunu ve yozlagsmadigint varsayiyoruz? Aksine, EPDK iilkenin mevcut
biirokratik yapisi tarafindan kurulmustur ve bu kurumun 6zel ¢ikar ve hedeflerle

kusatilmamis daha genis bir kamu ruhuna sahip olduguna inanmak icin hicbir
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nedenimiz yoktur. EPDK'nin hata yapmasi, enerji piyasasi ve endiistrisi lizerinde

kapsamli bir yetkiye sahip oldugu i¢in 6zel bir sirketten bile daha tehlikeli olacaktir.

Dolayisiyla kamu otoritesinin nasil tasarlandig1 siradan bir sorun degildir. Hatta bu
husus tiim kurumsal reformlarin bel kemigidir, ¢linkii reformun tiim kaderi ilgili
kamu vyetkililerine baghdir. Ancak kurumsal teori, kanun, tiiziik, yonergelerle
kurumlar1 olusturan ve uygulayan “orgiitler’e 6zel bir 6nem vermez. EPDK, ETKB ve
Rekabet Kurumu gibi kuruluslar ve reform organlarinin idari kapasitesi kurumsal
acidan Onemlidir. Ayrica kurallarin  belirleyicilerinin  tanimlanmasinda ve
uygulanmasinda kritik aktorlerdir. Bu itibarla, 4628 sayili Kanun reform hedeflerini
gerceklestirecek kadar mahir ve bagimsiz bir organizasyon yapisi olusturamamastur.
Reform yasasinin mahir ve yetkin bir EPDK i¢in 6ngordiigii az sayidaki tedbirlerden
biri, otoriteye mali 6zgiirliik saglamakti. Ancak boyle bir 6nlem, otoritenin zamanla
bozulmas1 ve ilk dinamizmini kaybetmesi nedeniyle EPDK'nin idari giiciiniin
olusumunda “ters secilim” etkisine yol agmistir. Benzer sekilde, 6zellikle EPDK ile
Rekabet Kurumu iliskisi diisiiniildiiglinde EPDK'nin gorev alani iyi planlanmamaistir.
ETKB’nin yetkileri kanunla uygun sekilde belirlenirken, Rekabet Kurumu ve EPDK
arasindaki sinirlarin belirsiz kalmasi her iki tarafi da cetrefilli konulardan uzak
tutmaya sevk etmistir. Hem dogal gaz piyasasi hukuku hem de rekabet hukuku,
Rekabet Kurumuna cesitli sorumluluklar yliklemektedir. Ancak bunlardan bazilar
EPDK'nin sorumluluklart ile ortiismektedir. Bu gibi durumlarda Rekabet Kurumu
konuya midahil olmamakta ve sorumlulugu EPDK'ya devretmektedir. Ayrica,
BOTAS'in rekabete aykirt davraniglarint durdurulmast icin Rekabet Kurumuna
basvuruldugunu da gordiik. Ancak Rekabet Kurumu, BOTAS'a para cezas1 vermekten
kacinmis ve hiikiimet politikalarina paralel olmayan kararlar1 ertelemistir. Her iki
durumda da, reform kurumlarinin idari kapasitesi diisiiktiir ve isleyen bir rekabetgci
dogal gaz piyasast kurma gorevlerini yerine getirememislerdir. Ozetle, reform
yasasinin reformun orgiitsel yonlerini veya amaclarini kesin olarak belirlemedigini
ve esas olarak reform piyasasina odaklanildigin1 gordiik. Bu bakis acisi, kurumsal

teorinin  kamu kurumlarint kurumsal reformlarin siradan unsurlart olarak
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Ceee

anlamasiyla paralellik gosterir. Kurumsal teoriler, kurumlar olarak “Orgiitlere”
ustiinliik vermelidir. Kamu yonetimi ve kurumlarin kamu hukuku niteligi, piyasa
aktorleri  arasindaki  sozlesme iliskisini  belirleyen  kurumlarin  temelini

olusturmaktadir.

Dordiinciisii, resmi kurallarin nihai olarak bagimli oldugu gayri resmi kurallarin
tamamen farklt baglamlarda yeniden diizenlenemeyecegi veya diizeltilemeyecegi
genellikle goz ard1 edilir. Yukarida bahsettigimiz gibi, 6zellikle kurumsal iktisatcilar,

29 ¢

resmi olmayan kurumlar1 nadiren incelerler. “Resmi kurumlarin” “resmi olmayan
kurumlarin” iginde yer aldigin1 kabul etseler de yiiz yildan bin yila kadar bir siirecte
bir degisim ongorirler. Yani, resmi olmayan kurumlar, kurumsal ekonomi
modellerine digsaldir. Bu durumda soyle hakli bir soru ortaya cikar: Eger herhangi
bir reform eninde sonunda resmi olmayan kurumlar tarafindan belirlenirse ve resmi
olmayan kurumlar reform edilemezse, reform yapma ¢abalar1 en bastan faydasiz
olacaktir. Resmi kurumlardaki tiim kisitlamalarin resmi olmayan kurumdaki ayni
kisitlamalarin bir yansimasi oldugu anlaminda bir totolojik determinizm ortaya
cikar. Bir baska ifadeyle, “kurumlarin basarisiz olmasinin nedeni kurumlarin
basarisiz olmasidir” seklinde bir anlam gelisir. Resmi ve gayri resmi kurumlari tam
gelismis bir kurumsal yaklasimla biitiinlestirmeden, eksik akil yiiriitme ve kurumlara
iliskin yanhs analizler gelistirilebilir. Pratikte bunun anlami, reformlarin belirli
ortamlarda faydasiz olabilecegidir. Verimsiz statiikodan orantisiz olarak
yararlananlar, statiikoyu bu zeminde savunabilirler. Daha agik bir ifadeyle, bu

gruplar “llkelerinin kendine has kosullar1 nedeniyle” en iyi uygulama reformlarina

kars1 ¢ikacaklardir.

Yeni kurumsal iktisadin tiim kollarinin resmi olmayan kurumlar1 bir kara kutu olarak
gérmedigini belirtmeliyiz. Ornegin Acemoglu ve Jackson (2016), sosyal normlar ile

yasalarin uygulanmasi arasindaki etkilesimi inceler.

Bu tezde de yeni kurumsal iktisadin ara sira atifta bulundugu, 6rnegin mevcut

kurumlarin tarihsel onciillerinin izini siirerken oldugu gibi, gayri resmi kurumlar
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alanina daha derinden inilmeye ¢alisildi. Mevcut mevzuatin bu katmana gomdiili
oldugunu iddia ettigimiz iki resmi olmayan kuruma odaklandik. Devlet onciiliigiinde
kalkinmact ge¢cmis ve iktidarin merkezilesmesi, Tiirkiye ekonomisinin liberal
dontisiimiinde dikkate almamiz gereken iki konu. Devletin Onciiliigiinde kalkinmaci
arka planin liberal bir ekonominin olusumunu engelledigine dair kanitlar sunduk
clinkii “piyasa” tarihsel olarak verimlilik saglamak ve refahi1 maksimize etmek icin
giivenilir goriilmemektedir. Gili¢ konusunun merkezilestiriimesi ile ilgili olarak,
bagimsiz diizenleyici otorite modelinin Tiirkiye'nin idari yapisina uymadigi
sonucuna varilabilir. Nitekim EPDK'nin bagimsizliginin dogal gaz piyasasi
reformundan sonraki yirmi yil icinde asinmasi buna delil olarak getirilebilir. Bu

durum 2018 yilinda baskanlik sistemine gecilmesiyle daha da belirginlesmistir.

Bu baglamda, Kita Avrupasi'nin giiclii bir merkezi otoriteye sahip bir¢cok gec gelismis
devleti gibi benzer tarihsel yollara sahip filkelerin farklt reform deneyimleri
oldugunu ve ayn1 gayri resmi kisitlarin farkl islev gordigiinii kabul etmeliyiz. Yani
gayri resmi kurumlar “kader” degildir ve kurumsal analize dissal olarak

alinmamalidrr.

Son olarak, kurumsal yaklasim her seyi aciklayamamaktadir. Tiirkiye dogal gaz
piyasasinin analizinde kurumlar rolii a¢iklayici gilice sahip olsa da, bu tiir kurumsal
teorilerin her seyi acikladigint iddia etmek dogru olmaz. Kurumlara her seyi
aciklama yetkisi vermek asir1 basitlestirme olurdu. Kurumsal teori, Sachs'in uyardigi
gibi (2003) “her seyin teorisine” doniisiirse, kaginilmaz olarak kalkinma, rekabet,
piyasa olusumu vb. dahil olmak lizere sosyal fenomenlerin kurumsal olmayan
nedenleri gozden kagirilacaktir. Kurumsal indirgemeci anlayis, yoksulluklara neden
olan tuzaklari, cografi kisitlamalari, sinirl dogal kaynaklar1 ve diger bir¢ok kurumsal
olmayan faktorii goz ardi etmektedir. Bu hata, reformcularin ve bagis yapan
tilkelerin karmasik ve iilkeye 6zgii zorluklarin {istesinden gelmek icin ne yapmalari

gerektigine iliskin anlayis olusturmasin1 engeller. Ayrica, mali bagis ihtiyacin
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sorgulanabilir hale getirir ve insan kaynaklar1 reformlar1 igin teknik yardima daha

fazla odaklanmaya neden olur.

Ekonomik  kalkinmaya yoOnelik  kurumsal vyaklasimin  miilkiyet  haklarn
indirgemeciligine dayali bu genel elestirisi, bu arastirma i¢in de gecerlidir. Bu tezde,
islem maliyetlerinin yiiksekligi, stirekli rant arayislari, resmi olmayan kurumlarin
getirdigi kisitlar ve idari kapasite eksikliginin dogal gaz piyasasi reform hedeflerinin
gerceklestirilmesini engelledigini ortaya koyduk. Ancak sayilan nedenlerin

basarisizliklart agiklamaya yettigini iddia edemeyiz.
Politika Sonuglar

Belirli bir reformunun basarili olup olmadigint tespit etmek kolay degildir.
Basarisizlik durumunda, ilk savunucular reformun hatalt oldugu icin degil, iyi veya
yeterince uygulanmadig: icin basarisiz oldugunu kabul edeceklerdir. Ornegin,
1990'larin ekonomik krizi, nedenin liberal piyasa ekonomisinin uygulanmasi mi
yoksa sadece yanlis uygulanmasi m1 oldugu konusunda ¢ogu zaman tartismalara yol
agmistir (Bedirhanoglu ve Yalman, 2010). ikinci goriis baskin oldugundan, neoliberal
reformlar her krizden sonra daha da giiclenmistir. Bu tezdeki bulgularimiz, reform
hedeflerinden bazilarinin daha en basinda gerekmedigini, bazilarinin ise yanlis

uygulama nedeniyle ise yaramadigini gostermektedir.

Ithalat¢1 olarak BOTAS'In pazar paylarini diisiirme yoniindeki sert hedefinin
gercekci olmadigint giivenle soyleyebiliriz. Sozlesme devir plani, rant aktarma
kanallarin1 da igeriyordu ve BOTAS'In ayristiriimis sirketle sozlesmeye dayal
iliskisinde ortaya cikabilecek islem maliyetlerinden kaginmak icin dikey olarak
entegre vyapisint korumasina yol acti. BOTAS'in ticaret ortaklarinin kendi
iilkelerinde tekel oldugu diisiiniildiigiinde, ithalat pazarinin pargalanmasi ihracatgi
firmalarin Tiirk miisterilerine kars1 pazarlik giiclinli artiracaktir. Ayrica, kiiresel gaz
piyasast likit degildir ve uluslararasi diizeyde miizakerelerin BOTAS gibi tek alicil
sirketler tarafindan daha iyi yoOnetilmesi sansi vardir. Bu, BOTAS'in ithalat

pazarindaki yasal tekelini korumasi gerektigi anlamina gelmez. BOTAS'In
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sozlesmeleri sona erdigi siirece Ozel sirketler piyasaya girebilir, yeni anlasmalar
yapabilir veya LNG ithal edebilir. Tabii ki, BOTAS'in kalan sozlesmeleriyle rekabet
etmeleri gerekecek ve bu da sonunda yasanin 6ngordiigii gibi rekabetgi fiyatlara yol

acacaktir.

O zaman kisa siirede toptan satista rekabet nasil ortaya c¢ikacakt1? Bu, Tiirkiye
orneginde oldugu gibi sozlesme transferi degil, Avrupa orneklerindeki gibi miktar
devri programlar1 ile miimkiin olabilirdi. Tiirkiye'deki toptan satis sirketleri,
verimlilik elde etmek, miisteri profillerini yonetmek, miisteri sorunlarini gidermek
vb. icin birbirleriyle rekabet edebilirlerdi. Ideal ortamda, BOTAS, sozlesmeyi
devretmeden reformdan sonra bir on yil daha hakim tedarik¢i olarak kalmalidir.
Ancak 0Ozel ithalat seceneklerinin de agik kalmasi ozellikle LNG terminallerine

yapilan yatirimlar1 artirabilir.

Ote yandan, BOTAS'In ticaret ve iletim sirketlerini ayristirmaya yonelik reform
hedefi, yukarida gosterdigimiz gibi sebekeye adil erisimin siirdiirilemeyecegi
anlaminda ¢ok onemliydi. Ancak ticaret sirketi olarak BOTAS toptan satis isinden
cekilirse, iletim sebekesinde gaz sevk etmeyecegi icin ayristirma ihtiyaci

azalmaktadir.

LNG terminal isletmeciligi ve LNG ithalat1 s6z konusu oldugunda, AB'nin gelistirdigi
tiglincli taraf erisiminden muafiyet modeli Tiirkiye icin de uygulanabilir. Ancak
Tirkiye boyle bir muafiyet mekanizmasi gelistirmemis ve ayni kosullart mevcut ve

yeni insa edilen LNG terminallerine ayni sekilde uygulamaistir.

Ele alinmas1 gereken bir diger nokta da dagitim isinin Ozel sirketlere franchising
olarak verilmesidir. Hem franchising siirecinin hem de tarife yapmanin sorunlu
oldugunu ve rant aktarma uygulamalarina maruz kalindigin1 gosterdik. Kurumsal
teori, iyi tasarlanmadig1 takdirde ihalelerin risklerinin ve diizenleyici kurumun ele
gecirilmesinin  miimkiin olacagin1 iyi bir sekilde aciklamistir. Nitekim dagitim
sirketlerinin tarife kosullar1 seffaf degildi ve bu sirketlere lisans verildikten 8 yil

sonra ancak belirlendi. Boylece, 6zel tekellerin kamu tarafindan diizenlenmesinden
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beklenilen fayda saglanamadi. Ideal ortamda, kosullar daha 6nce duyurulmahdir.
Ayrica tarife belirlemede, kanunun 0Ongordiigli gibi bir fiyat tavan diizenlemesi
uygulanmadi. Bunun yerine dagitim sirketleri, tarife parametrelerini manipiile
ederek gelirlerini artirma konusunda iistiin bir avantaja sahip oldu. Dogal gaz
isletmelerinin Ozellestiriimesi ve franchising ihtiyaci, bu sirketlere aktarilan rantlar
dikkate alindiginda sorgulanir hale gelmektedir. Kars1 goriis olarak bu firmalarin
yatirim yaptig1 ve insanlar1 dogal gaz sebekesine bagladigi soylenilebilir. Ancak bu
hizmet belediyeler veya diger kamu sirketleri tarafindan da yapilabilir. Ornegin
BOTAS halka acik bir sirket olarak dagitim sirketlerinin yatirimlarin1 yakalayan
iletim yatirimlar1t yapmistir. Kamuya ait bir sirket, yatirimlar agisindan mutlaka 6zel
sirketlerin gerisinde kalmaz. Bu yine de dagitim isinin kamu sirketleri tarafindan
yapilmasi gerektigi anlamina gelmiyor. Bu sirketlerin isletme giderleri daha yiiksek
olabilir ve kamu sirketi, 6zellestirme literatiiriinde siklikla bahsedilen verimsizliklerle
bogusabilir (Shirley, 1999). Ayrica, dagitim sirketlerinin sayisi ne kadar fazla olursa,
diizenleyicinin kiyaslama yapmasi ve bunlar1 diizenlemesi o kadar kolay olur. Bu
acidan bu hizmetlerin 6zel sirketlere franchising olarak verilmesi kendi basina bir
sorun bulunmamaktadir. Sorun, EPDK'nin 6zel dagitim sirketleri icin rekabeti taklit

edememesidir.

Tirkiye'nin her yerinde miisteri sayisini artirmak icin hizli dogalgaz sebekesi
yatirimlart ile ilgili ilging bir soru akla gelmektedir. Soyle ki, tilkenin her yerine dogal
gaz getirmek bir hiikiimet politikasidir. Dogal gazin petrol, komiir ve odun gibi diger
fosil yakitlardan daha konforlu ve temiz olmasi bakimindan bdyle bir amag i¢in
ovgliye degerdir. Bununla birlikte, dagitim ve iletim aginin hizla genislemesi, tasima
maliyetini 6nemli dl¢lide artirmistir. Gorildiigi gibi dagitim ve iletim sirketlerinin
tarifeleri son on yilda fazla enflasyonun {izerinde yiikselmistir. Yani yatirimlarin
sosyallesmesi iyi hesaplanmali ve yatirim kararlarinda maliyet-fayda analizinin bir

parcasi olarak faturalardaki artislar dikkate alinmalidir.
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BOTAS'in fiyatlandirma politikas1 da bu tezde ele alinan 6nemli bir noktadir. Devlet,
fiyat1 belirleyen ana arag olarak piyasada varligini stirdiirmektedir. Ancak, dogal gaz
piyasasinin siyasi olarak belirlenmis fiyatlari, dogal gaz piyasasinda rekabetin
gelismesini engellemeye vyeterlidir. BOTAS'In potansiyel rakipleri, emtia fiyati
Olgiilebilir veya 0ngoriilebilir talep ve arz dinamikleri tarafindan tanimlanmadigi igin
onunla rekabet edemez. Dogal gazin 1sitma icin kritik bir mal oldugu ve kamu
tarafindan saglanmasi gereken temel bir mal olarak tanimlanabilecegi i¢in BOTAS'in
fiyatlandirma politikasinin  sosyal kaygilar1 savunulabilir. Ancak, gaz fiyati
endiistriyel ve elektrik treticileri tarafindan siibvanse edildiginden, BOTAS'In
fiyatlandirma politikas1 tamamen sosyal degerlendirmeyi icermemektedir. Bu
segmentlerdeki daha yiliksek maliyetler, daha vyiiksek iiretim maliyetlerine ve
elektrik fiyatlarina yol agacaktir. Ideal ortamda BOTAS, piyasanin belirledigi fiyatlari
uygulamalidir, ancak hiikimet enerji yoksullugunu onlemek icin miisterilere

dogrudan siibvansiyon yapabilir.

Dikkat ceken bir diger konu da Rekabet Kurumu ile EPDK arasindaki iligkidir.
Yukarida da belirttigimiz gibi, bu iki kamu otoritesi arasindaki gorev sinirlarinin iyi
tanimlanmamasi, Rekabet Kurumu'nun ¢ogu zaman islerden c¢ekilmesine yol
agmaktadir. Bu, bazi1 EPDK diizenlemelerinin kapsamli uzmanhga ihtiya¢c duymasi
bakimindan anlasilabilir bir durumdur. Bu nedenle, konu diizenleyici bir i¢gdriiyii
hak ediyorsa, Rekabet Kurumu'nun kararlar1 ters etki yapabilir. Her haliikarda,
yetkililerin sinirlar1 iyi belirlenmelidir, bdylece higbir celiski veya ihmal ortaya

¢ikmaz.

Gelistirebilecegimiz son bir argiiman EPDK'nin rolii lizerinedir. Yazida belirttigimiz
gibi, EPDK idari aygit icindeki yar1 yargisal konumunu koruyamadi. Bunu Tiirkiye'de
kamu yonetiminin merkezilesme egilimi lizerinden agikladik. Ancak EPDK, yetkisi
politikayla ilgili alanlara yayildigi siirece, kaginilmaz olarak bu egilime agik olacaktir.
Dogrudan halka karst sorumlu olan hiikiimet, EPDK'nin dogal gaz politikasinin

basinda kalmasina izin vermeyecektir. Bu acidan EPDK daha teknik anlamda objektif
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uygulamalara sahip gorevler iistlenmelidir. Tarife belirleme, sebekelere erisimin
diizenlenmesi EPDK'nin daha fazla ilgilenmesi gereken gorevler arasinda yer

almalidir. Bu sonugta yar1 yargi giiclinii EPDK'ya geri verir.

Sonug¢ olarak, sozlesmelerin yeni ithalat¢ilara kismi olarak devredilmesi gibi
reformun bazi basarisizliklarinin kétii olmadigi noktasina geliyoruz. Ancak, piyasaya
dayah fiyatlandirma eksikligi ve sebekeye haksiz erisim kosullar1 gibi bircok baska
basarisizlik da refahi azaltmaktadir. Liberallesme hedefleri iddiali olmasayd: ve
devletin piyasaya miidahalesini azaltma takintilar1 daha az olsaydi, piyasa reformu

daha basarili olacak ve reformun kurumlar1 daha saglam olabilecekti.
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